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Court of Appeals of the District of Columbia. 


No. 4402. 

Blanche Brown, Edward Blackwell, Clarence Brannum, 

et al., Appellants, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42075. 

United States, Plaintiff, 
vs. 

Blanche Brown, Lawrence Hall, Edward Blackwell, Clar- 
enee Brannum, William Wright, .John Phoenix, and James Brax¬ 
ton, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court March 31, 1924. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1924. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Blanche Brown, one Lawrence Hall, one Edward Black- 
well, one Clarence Brannum, one William Wright, one John 
Phoenix and one James Braxton, each late of the District of Co- 
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lumbia aforesaid, on, to wit, tlie first day of May, in the year of our 
Lord one thousand nine hundred and twenty-two, and continuously 
throughout the period of time from that day to the day of the find¬ 
ing of this indictment, and at the District of Columbia aforesaid, 
feloniously and unlawfully did conspire, combine, confederate and 
agree together to commit certain offenses against the said United 
States of America, that is to say, to violate the provisions of titlo 
Two of the Act of Congress known as the “National Prohibition 
Act”; 

First, in the unlawful transportation of intoxicating liquors from 
the State of Virginia to the premises occupied by the said John 
Phoenix, the said premises being located at Number 2004 1 Street, 
Northwest, in the city of Washington, District of Columbia. 

Second, in the maintaining of the premises located at Number 
2604 1 Street, Northwest, in the city of Washington, District of Co¬ 
lumber, wlieie intoxicating liquors were kept for unlawful 
sale. 

2 Third, the unlawful possession of intoxicating liquors on 

the premises of the said John Phoenix located at Number 
2604 I Street, Northwest, in the city of Washington, District of 
Columbia. 

Fourth, the unlawful selling of intoxicating liquors as a beverage 
at the premises of the said John Phoenix located at Number 2604 
I Street, Northwest, in the city of Washington, District of Colum¬ 
bia, and 

Fifth, the unlawful selling of intoxicating liquors as a beverage 
at the premises of one William Blackwell, which said premises were 
located at Number 800 Twenty-sixth Street, Northwest, in the citv 
of Washington, District of Columbia. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 


That pursuant to said felonious and unlawful conspiracy, com¬ 
bination, confederation and agreement, and to effect the object 
thereof, the said Lawrence Hall, on, to wit, the twentieth day of 
May, in the vear of our Lord one thousand nine hundred and 
twentv-two, and at the District of Columbia aforesaid, did travel to 
the State of Virginia from the said District of Columbia, for the 
purpose of procuring and for the purpose of transporting certain 
intoxicating liquor, to wit, whiskey, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the pro¬ 
visions of the said “National Prohibition Act.” 


3 And that further pursuant to the said felonious and unlaw¬ 

ful conspiracy, combination, confederation and agreement, 
and to effect the object thereof, the said John Phoenix, on, to wit, 
the said twentieth day of M'av, in the vear of our Lord one thou- 
sand nine hundred and twenty-two, and at the District of Columbia 


aforesaid, did travel to the said State of Virginia from the said Dis¬ 


trict of Columbia, for the purpose of procuring and for the pur¬ 
pose of transporting certain intoxicating liquor, to wit, whiskey, 
from the said State of Virginia into the District of Columbia 
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aforesaid, in violation of the provisions of the said “National Pro¬ 
hibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said twentieth day of May, in the year of our Lord one thousand 
nine hundred and twenty-two, and at the District of Columbia 
aforesaid, did travel to the said State of Virginia from the said Dis¬ 
trict of Columbia, for the purpose of procuring and for the pur¬ 
pose of transporting certain intoxicating liquor, to wit, whiskey, 
from the said State of Virginia into the District of Columbia 
aforesaid, in violation of the provisions of the said “National Pro¬ 
hibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
twentieth day of May, in the year of our Lord one thousand nine 
hundred and twenty-two, did procure, possess and did transport 
certain intoxicating liquor, to wit, whiskey, from the said 

4 State of Virginia into the District of Columbia aforesaid, in 
violation of the provisions of the said “National Prohibition 

Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
twentieth day of May, in the year of our Lord one thousand nine 
hundred and twenty-two, did procure, possess and did transport 
certain intoxicating liquor, to wit, whiskey, from the said State of 
Virginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the said 
twentieth day of May, in the year of our Lord one thousand nine 
hundred and twenty-two, did procure, possess and did transport cer¬ 
tain intoxicating liquor, to wit, whiskey, from the said State of 
Virginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Ilall, on, to wit, the said 
twentieth day of May, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the premises of the said 
John Phoenix, the said premises being located at Number 

5 2(>04 1 Street, Northwest, in the city of Washington, Dis¬ 
trict of Columbia, aforesaid, in violation of the provisions of 

the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
twentieth day of May, in the year of our Lord one thousand nine 
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hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the premises of him, the said 
John Phoenix, the said premises being located at Number 2604 I 
Street, Northwest, in the said City of Washington, District of Co¬ 
lumbia aforesaid, in violation of the provisions of the said “Na¬ 

tional Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said twentieth day of May, in the year of our Lord one thousand 
nine hundred and twenty-two, did possess and did store certain in¬ 
toxicating liquor, to wit, whiskey, on the said premises of the said 
John Phoenix, the said premises being located at Number 2604 I 
Street, Northwest, in the said City of Washington, District of Co¬ 
lumbia aforesaid, in violation of the provisions of the said “Na¬ 

tional Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the 
twenty-seventh day of Mav, in the year of our Lord one 
6 thousand nine hundred and twenty-two, did travel to the 
said State of Virginia, from the said District of Columbia, 
for the purpose of procuring certain intoxicating liquor, to wit, 
whiskey, and for the purpose (if transporting the same from the 
said State of Virginia to the District of Columbia aforesaid, in 
violation of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 


twentv-seventh dav of May, in the vear of our Lord one thousand 
nine hundred and twenty-two, did travel to the said State of Vir¬ 
ginia from the said District of Columbia, for the purpose of procur¬ 
ing certain intoxicating liquor, to wit, whiskey, and for the pur¬ 
pose of transporting the same from the said State of Virginia to the 
District of Columbia aforesaid, in violation of the provisions of the 
said “National Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the said 
twenty-seventh day of May, in the year of our Lord one thousand 
nine hundred and twenty-two, did travel to the said State of Vir¬ 
ginia from the said District of Columbia, for the purpose of pro¬ 
curing certain intoxicating liquor, to wit, whiskey, and for the pur¬ 
pose of transporting the same from the said State of Virginia to 
the District of Columbia aforesaid, in violation of the provisions of 
the said “National Prohibition Act.” 


7 And that further pursuant to the said felonious and un¬ 

lawful conspiracy, combination, confederation and agreement, 
and to etfeet the object thereof, the said James Braxton, on, to wit, the 
said Twenty-seventh day of May, in the year of our Lord one thou¬ 
sand nine hundred and twenty-two, did travel to the said State of 
Virginia from the said District of Columbia, for the purpose of 
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procuring certain intoxicating liquor, to wit, whiskey, and for the 
purpose of transporting the same from the said State of Virginia to 
the District of Columbia aforesaid, in violation of the provisions 
of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
twenty-seventh day of May, in the year of our Lord one thousand 

nine hundred and twenty-two, did possess and did transport cer¬ 

tain intoxicating liquor, to wit, whiskey, from the said State of Vir¬ 
ginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
twenty-seventh day of May, in the year of our Lord one thousand 

nine hundred and twenty-two, did possess and did transport cer¬ 

tain intoxicating liquor, to wit, whiskey, from the said State of 
Virginia into the District of Columbia aforesaid, in violation of 
the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and un- 
<S lawful conspiracy, combination, confederation and agree¬ 
ment, and to effect the object thereof, the said William 
Wright, on, to wit, the said twenty-seventh day of May, in the year 
of our Lord one thousand nine hundred and twenty-two, did possess 
and did transport certain intoxicating liquor, to wit, whiskey, from 
the said State of Virginia into the District of Columbia aforesaid, 
in violation of the provisions of the said “National Prohibition 
Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to effect 
the object thereof, the said James Braxton, on, to wit, the said twenty- 
seventh day of May, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did transport certain in¬ 
toxicating liquor, to wit, whiskey, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the pro¬ 
visions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
twentv-seventh dav of Mav, in the vear of our Lord one thousand 
nine hundred and twenty-two, did possess and did store on the 
premises of the said John Phoenix, the said premises being located 
at Number 2604 I Street, Northwest, in the said City of Washing¬ 
ton, District of Columbia aforesaid, certain intoxicating liquor, to 
wit, whiskey, which said whiskey had theretofore been procured in 
the said State of Virginia, and had been transported by him, the 
said Lawrence Hall, from the said State of Virginia into the Dis¬ 
trict of Columbia aforesaid, in violation of the provisions of 
1) the said “National Prohibition Act.” 

And that further pursuant to the said felonious and un¬ 
lawful conspiracy, combination, confederation and agreement, and 
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to effect the object thereof, tlie said John Phoenix, on, to wit, the 
said twenty-seventh day of May, in the year of onr Lord one thou¬ 
sand nine hundred and twenty-two, did possess and did store on 
the said premises of him, the said John Phoenix, the said premises 
beins.*; located at Number 2(304 1 Street, Northwest, in the said City 
of Washington, District of Columbia aforesaid, certain intoxicating 
liquor, to wit, whiskey, which said whiskey had theretofore been 
procured in the said State of Virginia, and had been transported 
by him, the said John Phoenix, from the said State of Virginia into 
the District of Columbia aforesaid, in violation of the provisions 
of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said twentv-seventh day of May, in the year of our Lord one thou- 
sand nine hundred and twenty-two, did possess and did store on the 
said premises of the said John Phoenix, the said premises lieing 
located at Number 2(304 I Street, Northwest, in the City of Wash¬ 
ington, District of Columbia aforesaid, certain intoxicating liquor, 
to wit, which said whiskey had theretofore been procured in the 
said State of Virginia, and had been transported by him, the said 
William Wright, from the said State of Virginia into the District 
of Columbia aforesaid, in violation of the provisions of the 

10 said “National Prohibition Act.’’ 

And that further pursuant to the said felonious and un¬ 
lawful conspiracy, combination, confederation and agreement, and 
to effect the object thereof* the said James Braxton, on, to wit, the 
said twentv-seventh day of May, in the year of our Lord one thou- 
sand nine hundred and twenty-two, did possess and did store on the 
said premises of the said .John Phoenix, the said premises being 
located at Number 2604 I Street, Northwest, in the said City of 
Washington, District of Columbia aforesaid, certain intoxicating 
liquor, to wit, whiskey, which said whiskey had theretofore been 
procured in the said State of Virginia, and had been transported 
by him, the said James Braxton, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the pro¬ 
visions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said I^awrence Hall, on, to wit, the 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did travel from the said District of Co¬ 
lumbia to the said State of Virginia, for the purpose of procuring 
certain intoxicating liquor, to wit, whiskey, and for the purpose 
of transporting the same from the said State of Virginia into the 
District of Columbia aforesaid, in violation of the provisions of the 
said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
consniracy, combination, confederation and agreement, and 

11 to effect the object thereof, the said William Wright, on to 
wit, the said fifteenth day of July, in the year of our Lord one 

thousand nine hundred and twenty-two, did travel from the said 
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District of Columbia, to the said State of Virginia, for the purpose 
of procuring certain intoxicating liquor, to wit, whiskey, and for 
the purpose of transporting the same from the said State of Vir¬ 
ginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said James Braxton, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did travel from the said District of Co¬ 


lumbia to the State of Virginia, for the purpose of procuring cer¬ 
tain intoxicating liquor, to wit, whiskey, and for the purpose of 
transporting the same from the said State of Virginia into the Dis¬ 
trict of Columbia aforesaid, in violation of the provisions of the 
said “National Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Blanche Brown, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did travel from the said District of Co¬ 
lumbia to the said State of Virginia, for the purpose of procur¬ 
ing certain intoxicating liquor, to wit, whiskey, and for the pur¬ 
pose of transporting the same from the said State of Vir- 

12 ginia into the District of Columbia aforesaid, in violation 
of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Ilall, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did procure, possess and did transport 
certain intoxicating liquor, to wit, whiskey, from the said State 
of Virginia into the District of Columbia aforesaid, in violation of 
the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine hun¬ 
dred and twenty-two, did procure, possess and did transport cer¬ 
tain intoxicating liquor, to wit, whiskey, from the said State of Vir¬ 
ginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said fifteenth dav of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did procure, possess and did transport cer¬ 
tain intoxicating liquor, to wit, whiskey, from the said State of 
Virginia into the District of Columbia aforesaid, in viola- 

13 tion of the provisions of the said “National Prohibition 
Act.” 


And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect the 
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object thereof, the said Janies Braxton, on, to wit, the said fifteenth 
day of July, in the year of our Lord one thousand nine hundred and 
twenty-two, did procure, possess and did transport certain intoxicat¬ 
ing liquor, to wit, whiskey, from the said State of Virginia into the 
District of Columbia aforesaid, in violation of the provisions of the 
said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect the 
object thereof, the said Blanche Brown, on, to wit, the said fifteenth 
day of Julv, in the vear of our Lord one thousand nine hundred 
and twenty-two, did procure, possess and did transport certain in¬ 
toxicating liquor, to wit, whiskey, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the provisions 
of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect the 
object thereof, the said Lawrence Hall, on, to wit, the said fifteenth 
day of July, in the year of our Lord one thousand nine hundred and 
twenty-two, did possess and did store certain intoxicating liquor, to 
wit, whiskey, on the premises of the said John Phoenix, the said 
premises being located at Number 2604 I Street, Northwest, 

14 in the said City of Washington, District of Columbia afore¬ 
said, which said whiskey had theretofore been procured in the 

said State of Virginia and had been transported by him, the saifl 
Lawrence Hall, from the said State of Virginia into the District of 
Columbia aforesaid, in violation of the provisions of the said 
“National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to effect 
the object thereof, the said William Wright, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two did possess and did store certain intoxicat¬ 
ing liquor, to wit, whiskey, on the premises of the said John Phoenix, 
the said premises being located at Number 2604 I Street, Northwest 
in the said City of Washington, District of Columbia aforesaid, 
which said whiskey had theretofore been procured in the said State 
of Virginia and had been transported by him, the said William 
Wright, from the said State of Virginia into the District of Columbia 
aforesaid, in violation of the provisions of the said “National Pro¬ 
hibition Act.” 

And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect the 
object thereof, the said John Phoenix, on, to wit, the said fifteenth 
day of July, in the year of our Lord one thousand nine hundred and 
twenty-two, did possess and did store certain intoxicating liquor, to 
wit, whiskey, on the premises of him, the said John Phoenix, the 
said premises being located at Number 2604 I Street, Northwest, 
City of Washington, District of Columbia aforesaid, which 

15 said whiskey had theretofore been procured in the said State 
of Virginia and had been transported by him, the said John 

Phoenix, from the said State of Virgina into the District of Columbia 
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aforesaid, in violation of the provisions of the said “National Pro¬ 
hibition Act.’ 


And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect the 
object thereof, the said Janies Braxton, on, to wit, the said fifteenth 
day of July, in the year of our Lord one thousand nine hundred and 
twenty-two, did possess and did store certain intoxicating liquor, to 
wit, whiskey, on the said premises of the said John Phoenix, the said 
premises being located at Number 2504 I Street, Northwest, City of 
Washington, District of Columbia aforesaid, which said whiskey had 
theretofore been procured in the said State of Virgina and had been 
transported by him, the said James Braxton from the said State of 
Virginia, into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful con¬ 
spiracy, combination, confederation and agreement, and to effect 
the object thereof, the said Blanche Brown, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine hun¬ 
dred and twenty-two, did possess and did store certain intoxicating 
liquor, to wit, whiskey, on the said premises of the said .John Phoenix, 
the said premises being located at Number 2004 I Street, Northwest, 
City of Washington, District of Columbia aforesaid, which said whis¬ 
key had theretofore been procured in the said State of Vir- 
16 ginia and had been transported by her, the said Blanche 
Brown, from the said State of Virginia into the District of Co¬ 


lumbia aforesaid, in violation of the provisions of the said “National 


Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
fifteenth dav of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the premises of the said Blanche 
Brown, which said premises were located at Number 783 Irving 
Street, Northwest, in the said City of Washington, in the District 
of Columbia aforesaid, which said whiskey had theretofore been 
procured in the said State of Virginia and had been transported 
by him, the said Lawrence Hall, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the pro¬ 
visions of the said “National Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the premises of the said Blanche 
Brown, which said premises were located at Number 783 Irving 
Street, Northwest, in the said City of Washington, in the District 
of Columbia aforesaid, which said whiskey had theretofore been 
procured in the said State of Virginia and had been trans- 
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17 ported by him, the said John Phoenix, from the said State 
of Virginia into the District of Columbia aforesaid, in viola¬ 
tion of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said fifteenth day of July, in the year of our Lord one thousand 
nine hundred and twenty-two, did possess and did store certain in¬ 
toxicating liquor, to wit, whiskey, on the premises of the said 
Blanche Brown, which said premises were located at Number 783 
Irving Street, Northwest, in tho said City of Washington, in the 
District of Columbia aforesaid, which said whiskey had there¬ 
tofore been procured in the said State of Virginia and had been 
transported bv him, the said William Wright, from the said State 
of Virginia into the District of Columbia aforesaid, in violation 
of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said James Braxton, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the premises of the said Blanche 
Brown, which said premises were located at Number 783 Irving 
Street, Northwest, in the said City of Washington, in the District 
of Columbia aforesaid, which said whiskey had theretofore been 
procured in the said State of Virginia and had been trans- 

18 ported by him, the said James Braxton, from the said State 
of Virginia into the District of Columbia aforesaid, in viola¬ 
tion of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Blanche Brown, on, to wit, the said 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and twenty-two, did possess and did store certain intoxi¬ 
cating liquor, to wit, whiskey, on the said premises of her, the said 
Blanche Brown, which said premises were located at Number 783 
Irving Street, Northwest, in the said City of Washington, in the 
District of Columbia aforesaid, which said whiskey had theretofore 
been procured in the said State of Virginia and had been trans¬ 
ported by her, the said Blanche Brown, from the said State of Vir¬ 
ginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the 
twenty-third day of November, in the year of our Lord one thou¬ 
sand nine hundred and twenty-two, did travel from the said Dis¬ 
trict of Columbia to the said State of Virginia, for the purpose of 
procuring certain intoxicating liquor, to wit, whiskey, and for the 

the said State of Virginia 


purpose of transporting the same from 
into the District of Columbia aforesaid, in violation of 
visions of the said “National Prohibition Act.” 


the 


pro- 
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19 And that further pursuant to the said felonious and un¬ 
lawful conspiracy, combination, confederation and agree¬ 
ment, and to effect the object thereof, the said William Wright, on, 
to wit, the said twenty-third day of November, in the year of our 
Lord one thousand nine hundred and twenty-two, did travel from 
the said District of Columbia to the said State of Virginia, for the 
purpose of procuring certain intoxicating liquor, to wit, whiskey, 
and tor the purpose of transporting the same from the said State 
of Virginia into the District of Columbia aforesaid, in violation of 
the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said James Braxton, on, to wit, the said 
twenty-third day of November, in the year of our Lord one thou¬ 
sand nine hundred and twentv-two, did travel from the said Dis- 
trict of Columbia to the said State of Virginia, for the purpose of 
procuring certain intoxicating liquor, to wit, whiskey, and for the 
purpose of transporting the same from the said State of Virginia 
into the District of Columbia aforesaid in violation of the pro¬ 
visions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
twenty-third day of November, in the year of our Lord one thou- 
sand nine hundred and twenty-two, did procure and possess 

20 certain intoxicating liquor, to wit, whiskey, in the said State 
of Virginia, and did transport the same from the said State 

of Virginia into the District of Columbia aforesaid, in violation of 
the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
twenty-third day of November, in the year of our Ix>rd on thou¬ 
sand nine hundred and twenty-two, did procure and possess certain 
intoxicating liquor, to wit, whiskey, in the said State of Virginia, 
and did transport the same from the said State of Virginia into 
the District of Columbia aforesaid, in violation of the provisions 
of the said “National Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said twenty-third day of November, in the year of our Lord one 
thousand nine hundred and twenty-two, did procure and possess 
certain intoxicating liquor, to wit, whiskey, in the said State of 
Virginia, and did transport the same from the said State of Vir¬ 
ginia into the District of Columbia aforesaid, in violation of the 
provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said James Braxton, on, to wit, the said 
twenty-third day of November, in the year of our Lord one thousand 
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nine hundred and twenty-two, did procure and possess cer- 

21 tain intoxicating liquor, to wit, whiskey, in the said State 
of Virginia, and did transport the same from the said State 

of Virginia, into the District of Columbia aforesaid, in violation 
of the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Lawrence Hall, on, to wit, the said 
twenty-third day of November, in the vear of our Lord one thou- 
sand nine hundred and twenty-two, did possess and did store cer¬ 
tain intoxicating liquor, to wit, whiskey, on the premises of the 
said John Phoenix, which said premises were located at Number 
2604 1 Street, Northwest, in the said City of Washington, District 
of Columbia aforesaid, which said whiskey had theretofore been 
procured in the said State of Virginia, and had been transported 
by him, the said Lawrence Hall, from the said State of Virginia 
into the District of Columbia aforesaid, in violation of the pro¬ 
visions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said John Phoenix, on, to wit, the said 
twentv-third dav of November, in the year of our Lord one thou- 
sand nine hundred and twenty-two, did possess and did store cer¬ 
tain intoxicating liquor, to wit, whiskey, on the premises of him. 
the said .John Phoenix, which said premises were located at Num¬ 
ber 2604 I Street, Northwest, in the said City of Washington, in the 
District of Columbia aforesaid, which ,said whiskey had 

22 theretofore been procured in the said State of Virginia, and 
had been transported by him. the said John Phoenix, from 

the said State of Virginia into the District of Columbia aforesaid, 
in violation of the provisions of the said “National Prohibition 
Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said William Wright, on, to wit, the 
said twenty-third day of November, in the year of our Lord one 
thousand nine hundred and twenty-two, did possess and did store 
certain intoxicating liquor, to wit, whiskey, on the premises of the 
said John Phoenix, which said premises were located at Number 
2604 I Street, Northwest, in the said City of Washington, in the 
District of Columbia aforesaid, which said whiskey had theretofore 
been procured in the said State of Virginia, and had been trans¬ 
ported by him, the said William Wright, from the said State of 
Virginia into the District of Columbia aforesaid, in violation of the 


provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to effect 
the object thereof, the said James Braxton, on, to wit, the said 
twenty-third day of November, in the year of our Lord one thou¬ 
sand nine hundred and twenty-two, did possess and did store cer¬ 
tain intoxicating liquor, to wit, whiskey, on the premises of the 
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said John Phoenix, which said premises were located at Number 
2604 I Street, Northwest, in the said City of Washington, in the 
District of Columbia aforesaid, which said whiskey had 
23 theretofore been procured in the said State of Virginia, and 
had been transported by him, the said James Braxton, from 
the said State of Virginia into the District of Columbia aforesaid, 
in violation of the provisions of the said “National Prohibition 
Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Clarence Brannum, on, to wit, the 
said twenty-third day of November, in the year of our Lord one 
thousand nine hundred and twenty-two, did possess and did store 
certain intoxicating liquor, to wit, whiskey, on the premises of the 
said John Phoenix, which said premises were located at Number 
2604 I Street, Northwest, in the said City of Washington, in the 
District of Columbia aforesaid, which said whiskey had theretofore 
been procured in the said State of Virginia and had been trans¬ 
ported by him, the said Clarence Brannum, from the said State of 
Virginia into the District of Columbia aforesaid, in violation of the 


provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Edward Blackwell, on, to wit, the 
twenty-fourth day of November, in the year of our Lord one thou¬ 
sand nine hundred and twenty-two, did transport certain intoxi¬ 
cating liquor, to wit, whiskey, from the said premises of the said 
John Phoenix, which said premises were located at Number 2604 I 
Street, Northwest, in the said City of Washington, in the District 
of Columbia aforesaid, to the premises of the said William 
24 Blackwell^, which said premises were located at Numbey 
800 Twenty-sixth Street, Northwest, in the said City of 
Washington, in the District of Columbia aforesaid, in violation of 
the provisions of the said “National Prohibition Act.” 

And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Edward Blackwell and the said 
Clarence Brannum, on, to wit, the said twenty-fourth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
twenty-two, did transport certain intoxicating liquor, to wit, whiskey 
from the said premises of the said .John Phoenix, which said 
premises were located at Number 2604 I Street, Northwest, in the 
said City of Washington, in the District of Columbia aforesaid, to 
the premises of the said William Blackwell, which said premises 
were located at Number 800 Twenty-sixth Street, Northwest, in the 


said City of Washington, in the District of Columbia aforesaid, in 
violation of the provisions of the said “National Prohibition Act.” 


And that further pursuant to the said felonious and unlawful 
conspiracy, combination, confederation and agreement, and to ef¬ 
fect the object thereof, the said Edward Blackwell and the said 
Clarence Brannum, on, to wit, the said twenty-fourth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
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twenty-two, did sell to the said William Blackwell, certain intoxi¬ 
cating liquor, to wit, whiskey, in violation of the provisions of the 
said “National Prohibition Act.” 

And so the Grand Jurors aforesaid, upon their oath afore- 
25 said, do say: 

That they, the said Blanche Brown, the said Lawrence Hall, 
the said Edward Blackwell, the said Clarence Brannum, the said 
William Wright, the said John Phoenix and the said James Braxton, 
in the manner and by the means aforesaid, then and there, to wit, on 
the days and times aforesaid, and at the District of Columbia afore¬ 
said, feloniously and unlawfully did conspire, combine, confederate 
and agree together, to commit certain offenses against the said United 
States of America; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) Crimial No. 42075. United States vs. Blanche 
Brown, Lawrence Hall, Edward Blackwell, Clarence Brannum, Wil¬ 
liam Wright, John Phoenix, and James Braxton. Conspiracy. 
Witnesses: Donald V. Murphy, John Phoenix. A True Bill. D. C. 
Smithson, Eoreman. 

Supreme Court of the District of Columbia. 

Friday, April 4th, A. D. 1924. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Hitz presiding. 

******* 

Come as well the Attorney of the United States as the defendants in 
proper person, James Braxton in custody of the Superinendent of the 
Washington Asylum and Jail and the other above mentioned 
2(5 defendants each according to his recognizance, and by their 
attorneys, B. L. Gaskins and A. W. Scott, Esquires; and there¬ 
upon the defendants being arraigned upon the indictment, the read¬ 
ing whereof they specifically waive, plead each not guilty thereto 
and for trial put themselves upon the country and the Attorney of 
the United States doth the like; whereupon by consent of the 
United States Attorney the defendants are granted leave within 
'Fourteen (14) days to withdraw said pleas and demur to, or move 
to quash the said indictment, or otherwise plead as they may be 
advised. 

Tuesday, May 12th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 
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Come as well the Attorney of the United States as the defendants 
in proper person, each according to his recognizance, and by their 
attorneys Messrs. Gaskins and Scott; whereupon the defendant! 
John Phoenix being arraigned upon the indictment, the reading 
whereof he specifically waives, .pleads not guilty thereto and for 
trial puts himself upon the country and the Attorney of the United 
States doth the like; whereupon the defendant withdraws his plea 
of not guilty heretofore entered and pleads guilty to the indict¬ 
ment and submits to the mercy of the Court; and thereupon comes 
a jury of good and lawful men of the District of Columbia, to-wit: 


C. S. Heffner, 
Gabriel Levy, 
H. F. Liesman, 
L. C. Marsh, 

E. R. Melton, 

C. N. Merillat, 


G. C. Pauls, 

C. J. Raley, 

J. A. Raum, 
Geo. F. Saur, 

J. J. Tancil Jr 
Jacob Veax, 


27 who being sworn to well and truly try the issue joined herein 
are respited until the meeting of the Court tomorrow. 


Tuesday, May 19th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 

* * * * * * * 

Come again the parties aforesaid in manner as aforesaid and the 
same jury' that was respited yesterday; whereupon the said jury 
after hearing further of the evidence, upon their oath say that the 
defendants are each guilty in manner and form as charged in the 
indictment; whereupon it is considered by the Court that the de¬ 
fendants be committed to the Washington Asylum and Jail. 


Motion for New Trial. 


Filed May 22, 1925. 

♦ ♦♦♦♦♦♦ 

Now comes the defendants by their attorneys, Arniond W. Scott 
and Benj. L. Gaskins and move the Court to set aside the verdict 
and grant them a new trial in the above entitled cause, because 

1. The verdict w r as contrarv to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to the law as given to the jury by 
the Court. 

4. The verdict was based upon evidence insufficient in law to 

support the same. 

28 5. The Court erred in admitting improper testimony on 

the objection of the defendants. 

(>. The Court erred in rejecting proper evidence offered bv the 
defendants. 

7. The Court erred in instructing the jury. 
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8. The Court erred in refusing to allow defendants to have a 
juror withdrawn for«prejudicial misconduct of the District At¬ 
torney. 

ARMOND W. SCOTT. 
BENJ. L. GASKINS. 

Supreme Court of the District of Columbia. 

Monday, June 8th, A. D. 1925. 

The court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the Attorney of the United States as the defendants 
in proper person, each in custody of the Superintendent of the 
Washington Asylum and Jail, and by their attorneys Messrs. A. 
W. Scott and B. L. Gaskins; whereupon the defendants’ motion for 
a new trial is by the Court overruled; whereupon it is demanded of 
the defendants what further they have to say why the sentence of the 
law should not be pronounced against them and they say nothing ex¬ 
cept as they have already said; whereupon it is considered by the 
Court that for their offense the defendants Blanche Brown, Edward 
Blackwell and Clarence Brannum be taken by the Superintendent 
aforesaid to the Asylum and Jail aforesaid,whence they came, thence 
to the Penitentiary as designated by the Attornel General of 
29 the United States, there to be imprisoned for the period of One 
(1) Year and One (1) Day each to take effect from and in¬ 
cluding the date of arrival of said defendants at said Penitentiary; 
the defendants William Wright and James Braxton be taken by the 
Superintendent aforesaid to the Asylum and Jail aforesaid, whence 
they came, thence to the Penitentiary as designated by the Attorney 
General of the United States, there to be imprisoned for the period 
of One (1) Year and Six (0) Months each to take effect from and in¬ 
cluding the date of arrival of said defendants at said Penitentiary; 
the defendant Lawrence Hall be taken by the Superintendent afore¬ 
said to the Asylum and Jail aforesaid, whence he came, thence to the 
Penitentiary as designated by the Attorney General of the United 
States, there to be imprisoned for the period of Two (2) Years to 
take effect from and including the date of arrival of said defendant 
at said Penitentiary; and thereupon the defendants by their at¬ 
torneys note an appeal to the Court of Appeals of the District of Co¬ 
lumbia. from the judgment of the Court in this case; whereupon the 
Court fixes the amount of bond for costs on appeal at one hundred 
dollars or fifty dollars cash; and the bond for appearance of the de¬ 
fendant Lawrence Hall at Two Thousand (2,000) Dollars, the bond 
for appearance of the defendants Blanche Brown, Edward Blackwell, 
Clarence Brannum, William Wright and James Braxton at One 
Thousand (1,000) Dollars each; whereupon the defendant Law¬ 
rence Hall enters into a recognizance in the sum of Two Thou¬ 
sand (2,000) Dollars with I. B. Jones as surety to forthwith sur- 
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render himself to the custody of the Marshal of this District to be 
dealt with and proceeded against according to law in case 

30 the judgment appealed from shall be affirmed, or the ap¬ 
peal for any cause dismissed, or the judgment be reversed 

and a new trail ordered, or if he, the said defendant, depart the 
Court without leave; whereupon the defendants Blanche Brown, 
Edward Blackwell, Clarence Brannum and William Wright each 
enter into a recognizance in the sum of One Thousand (1,000) 
Dollars with I. B. Jones as surety to forthwith surrender themselves 
to the custody of the Marshal of this District to be dealt with and pro¬ 
ceeded against according to law in case the judgment appealed 
from shall be aflirmed, or the appeal for any cause dismissed, or 
the judgment be reversed and a new trial ordered, or if they, the 
said defendants, depart the Court without leave; and thereupon 
the defendant James Braxton is remanded to the Washington 
Asylum and Jail. 

Assignment of Errors. 

Filed October 15, 1925. 

******* 

Now come the defendants, Blanch Brown, Lawrence Hall, Ed¬ 
ward Blackwell, Clarence Brannum, William Wright, and James 
Braxton, by their attorney, and assign for review to the Court of 
Appeals of the District of Columbia, in the above-entitled cause, 
the following errors committed by the Trial Court: 

1. In permitting a plea of guilty to be received from one of the 
defendants in the presence and hearing of the Jury. 

2. In overruling a motion to withdraw a juror because of 

31 the action of the Prosecuting Attorney, in instructing and 
permitting one of the defendants to withdraw a plea of not 

guilty and enter a plea of guilty, during the trial and in the pres¬ 
ence of the jury. 

3. In permitting the witness Phoenix, over objection, to testify as 
to what Hall told him about the defendant Blanch Brown. 

4. For overruling defendants' motion to strike out the testimony 
of the witness Phoenix as to what Hall and Brown told him. 

5. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant Braxton, at the 
Station House. 

6. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant William Wright at 
the Station House. 

7. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant Clarence Brannum 
at the Station House. 

<S. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant Edward Blackwell 
at the Station House. 


3,—4402a 
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0. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant Lawrence Hall at the 
Station House. 

10. In permitting Donald Murphy, over objection, to testify as to 
conversation between himself and the defendant Blanch Brown at the 
Station House. 

11. In admitting in evidence the alleged confession of the defend¬ 
ant John Phoenix. 

32 12. In admitting in evidence the alleged confession of the 

defendant James Braxton. 

13. In admitting in evidence the alleged confession of the de¬ 
fendant William Wright. 

14. In admitting in evidence the alleged confession of the defend¬ 
ant Clarence Brannum. 

15. In admitting in evidence the alleged confession of the de¬ 
fendant Edward Blackwell. 

16. In admitting in evidence of the alleged confession of the de- 
feendant Lawrence Hall. 

17. In admitting in evidence of the alleged confession of the de¬ 
fendant Blanch Brown. 

18. Because of the misconduct of the District Attorney in stating, 
in the presence of the Jury, “Yes that is one of the dead men.” 

19. In denying the motion to withdraw a juror because of the said 
misconduct of the District Attorney. 

20. In refusing to grant defendants' prayer numbered 1. 

21. In refusing to grant defendants’ prayer numbered 3. 

22. In refusing to grant defendants’ prayer numbered 4. 

23. In refusing to grant defendants' prayer numbered 5. 

CHAS. S. BAKER, 
Attorney for Defendants. 


33 


Service of the foregoing is acknowledged this 14th day of 
October, A. D. 1925. 


LEO A. ROVER, 

Asst. U. S. Attorney. 


Designation of Record. 


Filed October 15, 1925. 


♦ ♦♦♦♦♦♦ 


The clerk will hereby please make up the record for the Court of 
Appeals, to consist of the following: 

1. The indictment. 

2. The pleas of defendants 1, 2, 3, 4, 5 and 7. 

3. Plea of defendant Phoenix. 

4. Plea of defendant Phoenix withdrawn. 

5. The verdict of the jury. 

6. Motion for a new trial. 

7. Order overruling motion for a new trial and exception thereto. 
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8. Judgment. 

9. Appeals in open court and appeal bonds. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation of record. 

CHAS. S. BAKER, 


Attorney for Defendants. 


Service of copy of foregoing acknowledged this 14th day of Octo¬ 
ber, A. D. 1925. 


LEO A. ROVER, 

Asst. U. S. District Attorney. 


34 Supreme Court of the District of Columbia. 


Wednesday, October 21", A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Bailey presiding. 

♦ ♦♦♦♦♦♦ 


McCoy, C. J. 

Now come here the defendants bv their attorneys Messrs. C. S. 
Baker and J. H. Bilbrey, and pray the Court to sign, and make a 
part of the record their Bill of Exceptions taken during the trial of 
the case and filed on the 25" day of August, 1925, which is accord¬ 
ingly done. 


35 Supreme Court of the District of Columbia. 

United States of America, 

Distnct of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 34, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42075 Criminal, wherein United 
States is Plaintiff and Blanche Brown et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of December, 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

C]prl' 

By CHAS. B. COFLIN, 

Asst. Clerk. 


E. W. 
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36 In the Supreme Court of the District of Columbia, Criminal 

Division No. 2. 

Criminal. No. 42075. 

United States 
vs. 

Blanche Brown, Lawrence Hall, Howard Blackwell, 
Clarence Brannum, William Wright, John Phoenix, and James 
Braxton. 

Bill of Exceptions. 

Be it remembered that this case came on for trial on May 12, 
1925, in the Supreme Court of the District of Columbia, before 
Mr. Chief Justice McCoy and a jury, the United States being rep¬ 
resented by Frank J. Kelly, Esquire, Assistant United States At¬ 
torney, and the defendants being represented by Benjamin L. 
Gaskins, Esquire, and Armon W Scott, Esquire, and to maintain 
the issues joined herein, the following proceedings were had: 

Before the jury was selected and sworn, and for the purpose of 
examining the jurors on their voir dire, Mr. Kelly, Assistant United 
States Attorney, addressed the Court and jury giving the names of the 
defendants, including John Phoenix, and the names of the witnesses 
and their addresses, but did not state that John Phoenix would 
testify as a witness for the Government. 

During the course of the interrogation of the jurors by Mr. Kelly, 
the following occurred: 

The Clerk: Gentlemen, there are seven defendants in this case are 
there not? 

Mr. Kelly: Seven defendants. 

The Clerk: John Phoenix is one of them and it appears that he 
has never been arraigned. 

* * ★ * * * * 

37 Mr. Gaskins: If your Honor please, 1 submit this man is 
entitled to have advice and to be represented by counsel. We 

will gladly accept the assignment if the Court cares to appoint us. 

Mr. Kelly: Phoenix has told me, as a representative of the Gov- 
ornment, that he wished no attorney appointed in the case. I will 
gladly approach with the other counsel if there is any question about 
that representation. 

Mr. Scott: He ought to be advised that anything he says may be 
used against him. 

Mr. Kelly: May we approach the bench, your Honor? 

The Court: Yes. 
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Mr. Kelly: The defendant, Phoenix, voluntarily wishes to testify 
for the Government without any promise of immunity- 

Mr. Scott: What Mr. Kelly is saying should not become a part of 
the record. 

Mr. Kelly (continuing) : —and before he does that he will change 
his plea of not guilty to guilty. 

Mr. Court: Why not have him change his plea now and use him 
as a witness? 

Mr. Kelly: I thought I would wait until I had made my opening 
statement. 

Mr. Gaskins: Of course this is all an open secret. These things 
all happened before. I objected before and I shall object to his tes¬ 
tifying again at all. 

The Court: Well, if he pleads guilty he is not then a defendant in 
the case. 

Mr. Kelly: He is going to plead guilty. 

Mr. Gaskins: My contention which I shall make at the 

38 proper time, is that he can not testify. 

Mr. Kelly: He can change his plea at any time. 

The Court: Do you contend that he may not change his plea? 

Mr. Gaskins: I contend that he may not be used as a witness, hav¬ 
ing gone on trial with these defendants. 

The Court: Mr. Kelly’s idea is that he should plead guilty. Why 
not do it right now? 

Mr. Kelly: I will do it right now, your Honor. 

♦ * * * * * * 

T1 le Court: Phoenix, you understand that you are entitled to coun¬ 
sel in this case, if you wish? 

Mr. Kelly: I will ask the Court to inquire if he wants counsel, so 
there will be no misunderstanding. 

The Court: Do you want counsel, or do you want to stand on 
your plea of not guilty? 

Mr. Kelly: I object to the question as framed. 

The Court: What is that? 

Mr. Kelly: May I have that question put again? 

The Court: 1 ask him whether he stands on his plea of not guilty. 
If he does, then 1 shall assign counsel. 

The Defendant Phoenix: 1 will make a plea of guilty. 

The Court: You wish to withdraw your plea of not guilty, and 
plead guilty? 

The Defendant Phoenix: Yes, sir. 

The Court: You have been on bail? 

The Defendant Phoenix: Yes, sir. 

The Court: Very well. You remain in Court until tlie witnesses 
are excused. 

Mr. Gaskins: If your Honor please, in order to keep the record 
straight I think I shall at this time have to ask for a mistrial by 
reason of the fact that this defendant was called upon to plead 

39 guilty after he had voluntarily entered his plea of not guilty; 
that with nothing to indicate his plea of not guilty was not 
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voluntary, that transaction took place which did take place in the 
presence of the jury. 

The Court: It is constantly done here. Your motion would be 
to withdraw a juror? 

Mr. Gaskins: Yes, sir. 

The Court: Your motion is denied and you take an exception. 

After the jury was selected and sworn and after Mr. Kelly had made 
an opening statement on behalf of the prosecution, there was pro¬ 
duced on behalf of the prosecution John Phoenix, who testified in 
substance as follows: 

That in May, 1922, he lived at 2604 Eye Street, Northwest, in 
Washington, I). C. He identified all the defendants. He saw 
Lawrence Hall on May 17, 1922, at about ten o’clock in the morn- 
ing on Eye Street between Twenty-sixth and Twenty-seventh. 
“Laurence Hall came in and asked could he keep whiskey in my 
house and let I and him work in partners. He said William 
Wright, his driver, and myself could go over the roads and call for 
the whiskey and unload it at my house, and Wright and myself 
would get up in the morning and sell it, and he would come down 
in the evening and whack the profits up.’’ 

He saw Lawrence again on May 20, 1922, when the latter and 
William Wright came to his house and told him to get ready that 
they were going to get a load. Hall purchased ten cases of whiskey 
and put it in 2604 Eye Street, Northwest, and the next morning 
Phoenix and Wright sold ten cases. In the evening Hall came 
down and divided the money between them and they did that way 
for about a week. Hall then suggested that Phoenix hire James 
Braxton so that witness could stay at home with the whiskey. 
40 Around May 27th witness hired James Braxton and was to 
give him Twenty-five Dollars ($25) per week. Hall told 
witness what to give him for that was all he was giving Wright. 
The four of them went four miles below Alexandria, got fourteen 
(14) cases of whiskey and brought them back to the same place; 
saw a man with a Studebaker Car. didn’t know his name. 

Over objection and exception the witness was permitted to testify 
that in July Hall came to him and told him that he was going 
down.—he couldn’t go with us that night because he was going to 
take Blanche Brown and get a load; that Hall told him after they 
had sold their fourteen (14) cases then if anybody wanted anything 
they could sell Blanche’s stuff for her, so that night “we met them 
down there and they got a load on the Cadillac*’ “Wright, Braxton 
and myself loaded fourteen (14) cases on two Fords and Hall loaded 
seven (7) cases on Brown’s Cadillac. Witness paid for the fourteen 
(14) cases on the Fords. Hall gave witness the money, $252.00 
that day. The fourteen (14) cases were brought hack to his house 
and were unloaded by Braxton. Wright and witness. Next morn- 
in" Braxton and witness sold the fourteen cases. 

In November Hall told witness that Blanche Brown was going to 
hire Eddie Blackwell and Clarence Brannnm to work for her, to 
which testimony Blanche Brown through her counsel objected and 
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being overruled, noted an exception Over objection and exception 
witness also testified that on November 23, 1922, and at night, 
Blackwell, Brannum, Braxton, Wright and Hall were at his house 
and they went over for a load and brought back nineteen (19) cases, 
fourteen (14) of which were for Hall. Witness paid for fourteen 
(14) cases and Hall paid for the other five (5), which were for 
Brown. The liquor was unloaded at his house. Witness drank 
some of it and it was corn liquor. 

41 Thereupon the following occurred: 

Q. Now, John, what, if anything, did you do after this was un¬ 
loaded at your house, nineteen cases, on the 23rd day of November, 
1922? What was done with those nineteen cases the next morn¬ 
ing? A. The next morning, about half past five, Clarence Bran¬ 
num and Eddie Blackwell went out and sold five cases for Blanche 
Brown. 

Q. Where did they sell those five cases? 

Mr. Gaskins: Just a minute. Obviously this is hearsay. 

The Court: Yes, listen, Phoenix. I do not believe vou are de- 
liberately going ahead to do anything you ought not to do. You 
say that somebody, Blackwell, went out and sold some five cases of 
this stuff for Blanche Brown. I have no doubt you think you know, 
but if you think you know it because somebody told you that that 
was what was done, for the purpose of the trial in court you do not 
know it at all. * * * 

The next morning Blackwell and Brannum came to home of wit¬ 
ness and got five cases of whiskey. Prior to November 23, 1922, wit¬ 
ness had seen defendant Brown at his house about two or three 
times a week and settle for whiskey. 

Thereupon the following occurred: 

By Mr. Kelly: 

Q. Now, John, that is November 24th, at your house. Did you 
have occasion, or did there come a time when you say Officer Mur¬ 
phy, Donald V. Murphy, at that time of the Third Precinct? A. Yes, 
sir; he came to my house; I think it was on a Saturday. 

Q. Was that the following day, John? A. Yes, sir. 

Mr. Scott: If your Honor please, it seems to me that Mr. 

42 Kelly ought to adopt an attitude that would not require 
“was that the following day?” Isn’t that telling this wit¬ 
ness to say that that was the following day? 

The Court: It is pretty near it. Now, Mr. Kelly, what is the use 
of having a trial go along this way? Either you know, or you 
ought to know, especially after so many objections, that that is not 
the proper way to examine your own witness. 

Mr. Kelly: Just a preliminary question, I thought, your Honor. 

The Court: It may be preliminary, but is very suggestive to the 
witness. 

Mr. Kelly: Very well, your Honor. 
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The Court: I am beginning to get tired having to rule on ob¬ 
jections, and I have no doubt counsel are getting tired of having 
to make them, and they ought not to be called upon to make an 
objection of a similar nature over and over and over again. It is 
not right. 

By Mr. Kelly: 

Q. John, proceed and tell the Court and Jury, please, when it 
was that you saw Donald V. Murphy, at that time a detective of 
the Third Precinct? A. I think it was around Saturday of the 
week of the 23rd of November that Oflicer Murphy came to my 
house and arrested William Wright, James Braxton, Clarence 
Brannum, Eddie Blackwell and myself, for investigation. And 
later they brought in Lawrence Hall and Blanche Brown. 

They were all taken to No. 3 Police Precinct and questioned. 

“Before the 21st of November, 1922, we traveled from Maryland 
into Virginia, either way we could get liquor to buy it. The nine¬ 
teen cases of liquor bought in Maryland was brought into the Dis¬ 
trict of Columbia without going into Virginia.” 

43 Witness had known Blanche Brown for about twelve 
years, and had visited her at her home, 783 Irving Street, 

Northwest, Washington, District of Columbia. That about July 
15, 1922, Blanche Brown came to witness’ house. 

Over objection and exception the witness was permitted to testify 
that all of the nineteen cases of whiskey bought in Maryland were 
taken to Brown’s house and fourteen were taken to his house next 
morning. 

Thereupon the following occurred: 

By the Court: 

%j 

Q. Did you see those nineteen cases all the way from Maryland 
into the District? A. What date, your Honor? 

Q. Those that were brought in November. A. November 23rd? 

Q. The ones that were bought in Maryland. A. I saw the part 
that I was riding with. 

Q. And which part was it you had? A. Ten cases. 

Q. Out of those nineteen? A. Yes, sir. 

Q. And what became of those ten cases? A. They were brought 
to my house. 

Q. Now then, there were nine other cases. A. They were 
brought to my house too. 

Q. All nine? A. Yes, sir. 

Mr. Kelly: That is the November transaction, if your Honor 

please. 

The Court: Yes; this is in November. 

44 By the Court: 

Q. Now then, they were brought directly to your house? A. Yes; 
the night of November 23rd they were brought directly to my house. 

Q. Yes. A. Yes, sir. 
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Q. Now, what became of them after they were brought to your 
house? Do you know personally? A. They were sold, but who 
they were sold to I don't know. 1 didn’t see that. 

Q. How do you know they were sold? A. I received the money 
for fourteen of the cases. 

Q. Were all nineteen sold? A. I think they were. I am not sure. 

Q. What became of the money that you got for the fourteen? 
A. It was turned over to Hall. 

Q. Do you know of your own personal knowledge what he did 
with it? A. We divided the profits up, all among ourselves. 

Q. Do you know personally what became of the money? Now, 
your personal knowledge, what became of the money for the sale 
of the nineteen cases? A. I know he put it in his pocket, that is 
all I know. I don’t know exactly what he done with the money. 

Mr Gaskins: I thought your Honor- 

The Court: I don’t want to take control of the case. 

Mr. Kelly: The Government has no objection. 

The Court: Well, I object. The Government has not released 
the witness. 

Mr. Gaskins: Leaving out what the witness had said about com¬ 
ing to Brown’s house, and then the other, it turns out now 
45 that it came straight to his house. That is what he said. 
Now, I move that it goes out. 

The Court: I understood that he testified before that the de¬ 
fendants Brown and Hall were up in Maryland when it was 
bought. 

Mr. Gaskins: Yes, sir. 

The Court: Went there by prearrangement. 

Mr. Gaskins: Yes, sir. 

The Court: Then they all came there, and part of that which 
they bought by prearrangement, all of it they got went to his 
house. 

Mr. Gaskins: Yes, sir. 

The Court: And from there it was sold. 

Mr. Gaskins: Yes, sir. 

The Court: Now, then, that brings them all in on that particular 
liquor. 

******* 

By the Court: 

Q. Who went to Maryland to get the liquor? A. On the night 
of November 23rd? 

Q. On the night of November 23rd. 

A. Hall, Braxton, Wright and myself, November 23rd. 
******* 

The Court: You see, I was trying to rule on a motion to strike 
out certain testimony. 1 will deny the motion to strike it out, and 
save an exception for the defendant, because it seems to me, as I 
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say, that there are overt acts proved, if the jury believe the wit¬ 
ness, and there is enough evidence to connect tlie defendant. Brown, 
with the matter. Now. of course, in proving conspiracy it is never 
necessary to add proof of the absolute agreement by word of mouth 
that two sit down and agree to do those things and then show 
46 that they did them. But the conspiracy may be spelled out 
from the circumstances of the case, such as the acting together 
in doing certain things. Now, it may be on what Mr. Kelly read 
there the defendant, Brown, was not brought into this matter by 
what the witness says that Hall said about it. That may be. I 
won’t say. I have a recollection of something else in there, but Mr. 
Kelly didn’t read it, so I must he wrong. But I think, in view of 
the testimony about this liquor that was brought from Maryland, 
and m view of some of the other testimony about the trips into 
Virginia, that so far as the question of unlawful possession is con¬ 
cerned, and unlawful selling—1 won’t go into the unlawful main¬ 
taining just now—as to those two, at any rate, there is sulficient to 
warrant me in denying the motion to strike out this testimony. 
So you take an exception to that. 

The witness entered a plea of guilty of his own free will. 


(Yoss-exa mi nation : 

On .July 61. 1924 witness was convicted in Police Court of Dis¬ 
trict of Columbia on a charge of transporting one hundred seven¬ 
teen (117) gallons of whiskey and sentenced to serve six months 
in jail and pav a tine of Three Hundred Seventy-five Dollars 
($375.00). 

On October 31, 1922 he was convicted in Police Court and lined 
Two Hundred Dollars ($200.00) on each count, charging posses¬ 
sion and transporting whiskey. He is married and Ruth Phoenix 
was living with him when the liquor was stored at his house. That 
he and defendant Hall entered into this conspiracy around May 
17, 1922, as far as he can recollect. “It has been a couple of years 
ago since this thing happened. I don’t remember the dates . v It 
might have been longer than a couple of years ago. Does 
47 not remember the year. 

That he did not testify that on the night of the 23rd of 
November, 1922, they bought nineteen (19) cases of liquor in 
Maryland and took it to Blanche Brown’s house, but that the liquor 
was delivered directly to his house. 


Thereupon Donald V. Murphy, a witness for the prosecution, 
testified in substance as follows: 

On November 24, 1922, he was a policeman attached to No. 3 
Precinct and that lie knows all the defendants. On the morning of 
November 25, 1922 he saw them at the Staton House and had a 
conversation with them about this matter and the statements made 
bv the defendants were reduced to writing. 

Thereupon, out of the presence of the jury, the witness further 
testified: 
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By Mr. Kelly: Mr. Murphy, how wore you first called in (his case 
on the morning of November 2oth, 1922? A. Why, 1 arrived at 
the station house and heard that there was a man dead at 2141 II 
Street, and that some of the other officers were down there. I went 
down and recognized the man as George McDonald, a man living 
on K Street near the station house. I know him. 

His appearance at that time was bloated, black and blue, and I 
discussed with the other officers, and we come to the conclusion that 
he might have died of poison whiskey. We also found some blood 
on the walls of the room. This man Dunn was somewhat under 
the influence of liquor, to a certain extent. He said that he was 
just getting over a terrible drunk the day before. We questioned 
him, and he said that they had had a party the day before. A man 
named Walsh, Sullivan, and Roberts had been there, and that 
Sullivan and Roberts bad gone out and got some whiskey. 

48 We got hold of Sullivan and Roberts, and they told us that 
they had purchased the whiskey from William Blackwell, 

which we knew was at 8li0 29th Street. They were not inclined to 
believe that McDonald was dead. After talking with Sullivan for 
some time and convincing him that McDonald was dead, he told me 
about purchasing the whiskey at Blackwell s, and where the trap 
was where they hid it. 

In the meantime the Coroner's office had been notified, and the 
man at the station house told me that the Coroner told him to investi¬ 
gate it all the way through, and bring in any one that was liable 
to be connected with it in any wav. On the strength of that we 
went down to 800 20th Street, Officer Sayre and other officers.—1 
don't know which ones—we rapped at the door and go in, and Mrs. 
Blackwell busies herself over the sink washing dishes. In the mean¬ 
time 1 had heard the trap was under there, and asked it to be re¬ 
moved, and Officer Sayre gets the liquor out of there in my presence. 

Q. That was at the home of William Blackwell at 800 20tli Street? 
A. Yes. I asked where William Blackwell was, and they said he was 
upstairs. I went upstairs and saw William Blackwell, and told him 
we had found some liquor downstairs, and he said he wanted to see 
the warrant. I said, “We haven’t any warrant in this case," and he 
said, “well, you can’t take the liquor. You can't come in the house.” 
And 1 said. “This is an unusual case and a little different. Come 
downstairs, I want to talk with you." He dressed and came downstairs 
in the front room. 1 told him that we had Roberts and Sullivan, 
and what they had told us in regard to buying this whiskey. “Well,” 
I said, “one of the men that drank some of that is dead." And, I 
said, “we have reason to believe that it may be poison. For 

49 that reason we are arresting you and we are taking the liquor. 
We are going to hold you until we find out the whole facts in 

the case.” I said, “I want to know”—I said,—1 talked to him—“I 
am satisfied that you don’t go over the road. 1 want to know where 
the rest of the stuff comes from.” I said, “If it is poison we ought to 
get hold of every bit of it before it gets out and poisons any more.” 
He sat down and he said, “Well. I will tell you in that case. 1 don’t 
think it is poison because 1 drank some of it myself, and he got 
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some of il here, lml in this case I will tell you the truth, I never poison 
any whiskey/’ and he said, “I have sold whiskey, and you have had 
me time and time again/’ and he said, “you never knew that I ever 
poisoned any whiskey, and I will tell you the whole truth about it.” 
lie told me that as near as he knew he said that his brother, Eddie 
Blackwell, and Clarence Brannum, who worked for Blanche Brown, 
had been delivering the whiskey to him, although he didn’t see this 
case when it came in. and that came in on Friday, the day previous, 
and he said that “this liquor that you see this morning is some of the 
same ease, and I want vou to make sure of an analysis of that be- 
cause." he said, “that is mv best evidence. I am satisfied that that is 

i 

not poison.” We took him to the station house. We asked him 
where this liquor was kept. He said, “1 think it comes from John 
Phoenix's house." 

Q. Now did you charge him with anything? A. No, it was in¬ 
vestigation, open charge at the station house. 

Q. 1 see. A. We went down to John Phoenix's house and arrest 
John Phoenix. William Wright and James Braxton. We didn't tell 
them at that time what we wanted them for. We brought all three 
into the station house. We called Phoenix into the Ser- 
50 geant's room and told him everything regarding the case up 
to as far as we got, and told him that “Willie Blackwell is 
in here and he told us all about it.” Blackwell come in and veri¬ 
fied it in front of Phoenix. Phoenix said he wanted to tell about 


it. and he told us about going over the road, as he called it, on 
Thursday night. lie told me that he and James Braxton, who he 
claimed was his helper, and William Wright and Lawrence Hall 
went over the load; that each two of them, that is, Braxton and 
Phoenix in one car, and Hall and Wright in the other. That they 
purchased fourteen cases of whiskey that he had purchased for 
$252 with money given him by Hall, and that Hall when he met 
him out there said something about “Blanche Brown wants to put 
live cases in the house and I have got the money for it/’ and he 
paid $90. 

He said the whole nineteen cases was brought back to his house, 
and that he disposed of the fourteen cases, probably Hall and him¬ 
self, and that Eddie Blackwell and Clarence Brannum had taken 
the five cases out some time during the day as he knew they were 
entitled to for the fact that thev worked for her. And he said, “I 
didn't—none of my stuff went to Blackwell’s, but/' he said, “it is 
some of the same load.” 1 talked with him regarding getting these 
other defendants, or people we thought might be defendants in. I 
asked him to call his drivers in and to send them out to round up 
the other people. And 1 encouraged him.—don't tell them what 
you are in there for.” He called them in, Wright and Braxton, and 
told them, he said. “Mr. Murphy has got me in here, and I want 
you to bring in Blanche Brown, Lawrence Hall, Eddie Blackwell 
and Brannum/' He said, “They can prove something,” he said. 
“I have got to get them in here. Now take the cars and go out and 
get them.” Which they did. 

In the course of an hour or so they had them all in there. Each 
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one of tlie defendants, one after another, especially after 
dJ being showed how the others had told, all made statements. 

I am not positive .just the order that they were made. I 
know that Lawrence Hall and Blanche Brown were the last ones 
to make their statements. 

Braxton is called in and asked about this case. lie doesn’t seem 
to know a-ything about it and is hedging; he doesn’t want to talk 
much. I tell him, “Phoenix has told me all about it,’’ and 1 show 
him the statement. And I said, “He signed it,’’ and he looks at 
it, and he kind of smiled, and I called Phoenix in. I said to him, 
“John, tell James what you have told me.” lie said, “I told him all 
about the road trip, how I went over, and,” he said, “there is a man 
dead and,” he said, “they think maybe it might he poison whiskey.” 
And Braxton said, “Well, in that case I will tell you the truth.” 
And Braxton said, “Well, in that case / will tell ijon the truth:" 
I said did he know anything more than Phoenix? And he said, 
“No.” So he signed Phoenix’ statement. I added down at the bot¬ 
tom of the statement, “I have read the statement and know it to he 
true,” and he signed it in the presence of other officers there. 

Brannum also made a statement that he worked with Eddie 
Blackwell and did deliver whiskey for Blanche Brown. 

And Eddie Blackwell made a statement. 

Willie Blackwell, the other defendant that is not here now, he 
signed the bottles when they were brought in and the pasters put on 
them. He wanted to verify those so that thev could not he changed 
on him, he said. He wanted to make sure, because those were his 
best evidence that they were not poison, and he signed his own name 
on them for identification, and when they were sent down to the 
chemist why 1 sent them down by Officer Strong that morning. 

Later in the (lav all of these defendants, including Black- 
.‘>2 well, Willie Blackwell who is not here, and the witnesses, 
and other officers, were all called into the Sergeant's room, 
and each statement was read over, shown to the defendant, given 
to him to read, and asked was that their signature, and was that a 
true story, a true statement. Each one in turn said it was. The 
last one was Blanche Brown. 1 read her statement that I had copied, 
and I asked her was that true, and she said yes. And I said, “You 
have told me that you don’t care to sign it because vou have been 
advised not to,” and she said, “Yes.” 

By Mr. Kelly: 

Q. Now, Mr. Murphy, relative to the liquor delivered at the home 
of William Blackwell, 800 20th Street, on the morning of Novem¬ 
ber the 24th, what did Blackwell sav to vou about that? As to 
where it came from, and as to what liquor had been delivered to the 
house of McDonald? A. Blackwell told me- 

Mr. Gaskins: Just a minute. 

Mr. Kelly: Tracing the liquor, Mr. Gaskins. 

Mr. Gaskins: Well, 1 just wanted to call attention to this, that 
we are inquiring about the voluntariness of the statements. 

The Court: Yes. 
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Mr. Gaskins: Now if this has any hearing on the voluntariness 
of the statement it doesn’t make anv difference what was in the 

4 .' 

officer’s mind. Hut if this is an effort to trace the liquor for the 
other purpose, why then 1 would have to object to it, because Black- 
well is not a part of this indictment. 

Mr. Kellv: Of course, as Mr. Gaskins stated to the Court at the 
bench a little while ago, they are both so intermingled that he can 
not separate them. 

Mr. Scott: Blackwell is dead, and acquitted also. 

Mr. Gaskins: Well, if it is understood, of course, that we 

53 do not waive any rights—I do not suppose by conducting this 
inquiry this way that we waive any rights on cross examina¬ 
tion to attack both of these things before the jury, and it is not going 
to hurt the court to hear that. 

Mr. Kelly: 1 think his Honor appreciates the fact that the Gov¬ 
ernment tried to he very fair in this case. 

Mr. Gaskins: I am not making any charge at all. 

The Court: The Blackwell of whom the Officer is speaking, at 
whose house this liquor is said to have been found, is dead, is that 
what I understand? 

Mr. Kellv: Yes. your Honor. 

«. / •/ 

3(c $ $ s)e s|e sfc 

A. Blackwell told me that on Thursday night he didn't have any 
liquor in the house, he had sold out, and on Friday morning one 
case, that would be twelve jars, containing six gallons, half gallon 
jars, came to the house. When I questioned him very closely 
about who brought it he said, “1 can't swear who brought it. I 
know that Eddie and Clarence usually brings it.’ ? I went far 
enough to get his girl, he was keeping company with a girl named 
Irene Biown. >he was the one, and a young boy, a half brother of 
his. and the half-brother told me that Eddie brought it over. He 
said that he couldn't swear who brought it in, but that he had paid 
for it later that night, that Clarence Brannum came around and got 
the money for it. Either $20 or $24, he wasn’t sure which he paid. 

Bv Mr. Kelley: 

« «/ 

Now did he sav anything further about that liquor? A. He 
said that this- 

The Court: Just a minute. Well, just get the rest of it, and I 
want to ask a question. 

54 By Mr. Kellv: 

Q.. Did lie say anything further? A. He said that this whiskey 
that we had seized was part of the same case. He said, “When 1 
got it in I took the half-gallon jars and filled up a lot of half pint 
bottles." He said, “Some 1 sold in half gallons, and some in half 
pints ” And he said, “This is some of the same liquor.'’ And he 
said, “I understand it come from Phoenix’s house.” 
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By the Court: 

Q. Well now, at any time- A. (Interposing.) And then he 

later, in the presence of all of the defendants, went over every bit of 
that. 

Q. He said the same thing? A. He said the same thing. 

Q. That is what I wanted to know. A. And each and every de¬ 
fendant, everything that they said that I felt was in anv wav or 
shape evidence was gone over in the presence of all of them, in¬ 
cluding the witnesses and officers. 

Q. That is what I wanted to get at. A. Because l had been ad¬ 
vised at the station—the Captain told me something about regarding 
the evidence being binding on each to have it all brought out in the 
presence of each other, and that was the reason that it was done, just 
for that purpose. 


By Mr. Kelly: 

Q. I offer you these two bottles; see if vou can identifv those as 
taken out of the house of William Blackwell, which you testified you 
received ? 

The Court: Well, I will take it for granted that the officer will be 
able to identify some of the stuff, but that hasn’t anything to do with 
this preliminary examination now. Are you through with asking 
Officer Murphy about what took place? 

55 Mr. Kelly: Your Honor, 1 believe that is all the Govern¬ 

ment has. 

Q. You took the liquor at that time and labeled it, of course, 
which vou found in the home of William Blackwell? A. 1 saw it 

t/ 

taken out of the trap by Officer Sayre, who was actually on the floor 
and reached down and got it out . 

Q. And Officer Sayre is a witness here? A. And Officer Savre is a 
witness here. And I instructed him to take charge of it and keep 
it on his person until he got to the station house, which he did. He 
turned it over to me, and I put those labels on, and I had Officer 
Strong identify them, which he has done there, and he took them to 
the chemist after we had telephone-, and the last analysis was made 
for poison. 

Mr. Kelly: Well, your Honor, I think that is as far as the Gov¬ 
ernment need go. 

The Court: Now Mr. Gaskins. 


Cross-examination: 

On cross examination out of tlie presence of the jury the witness 
testified: 

After he got to Blackwell s house he went upstairs and bad Black- 
well dress and come down then. * * * 1 told him—he said 

he wanted to know whv we were taking him and the whiskev without 

* * _ 1 

a warrant, and I told him,—1 said, ‘‘There is reason to believe that 
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tliis iimn might be poisoned,” and 1 told him the fellows that bought 
it, what they had told me about it, “and they even told me about your 
trap,” and 1 said, “You know 1 have been in here and walked over it 
before manv times/' 

After that he got Phoenix, Wright and Braxton. Phoenix went 
to the station house with witness and Wright and Braxton went out 
and got Blanche Brown. 

f>(> Had a talk first with Phoenix, who made and signed a state¬ 

ment before the others came to the station. Questioned Phoe¬ 
nix first alone and then Blackwell came in and told him to tell 
everything. Before Phoenix made a statement witness told him how 
far the investigation had gone all through, how he found the dead 
man. how the fellows told us that they had bought, etc., and that 
“Willie admits selling it, and that he thinks that came from your 
house. After witness got through witness repeated all that Blackwell 
had told him, and witness said, “Is that right, and he said “Yes.” 

Q. Now up to this time had that statement been made about charg¬ 
ing them about poisoning—had Blackwell or Phoenix said anything 
about that? A. Well generally that is about the first thing they all 
bothered about. 

Q. Well before you got Blackwell and Phoenix together? A. 
Willie Blackwell is the first that I talked to, and when 1 talked to 
him in the room and told him why we were there in the room with- 
out a warrant he sat down and began to tell—he said, “1 may be a 
bootlegger and all, 1 sell whiskey and all, but I have never had any¬ 
thing to do with poison/’ and lie stood guard right over the labels 
and wanted to see that they were labeled and sealed, and he wanted 
his name on them, which we allowed him to do. 

Q. Now did Phoenix, when you got these two together, did he 
make any statement? A. I told him what Willie Blackwell had 
told us. and he told us about going over the road, and he said, “I 
don’t believe it is poison, but if it is poison I never had anything to 
do with it.” 

7 )7 Q. Had you told him up to that time about the likelihood 

of him being charged with homicide or anything in con¬ 
nection with the death of this man? A. No, sir, I told him, I said, 
“We are investigating the case all the way through. We don’t know 
yet where we stand. What has happened.” 

* * * * * * * 

A. Yes, I brought them in, the first time these two were brought 
in I said, “John wants to see you,” and John carried on the con¬ 
versation. He said, “I am in a fix in here,” ami he said, “1 want 
you to go out and get me the”—he named all the different de¬ 
fendants—bring them all in here, because they can prove something. 
And they even asked him what he was in there for, and he said, 
“Never mind,” he says, “go out and do as I tell you.” 
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Q. Now who was the first man, other than Blackwell and Phoenix, 
that you carried into the Sergeant’s room? A. 1 think Braxton was 
the next one in. 

Q. All right. A. And I showed him—I told him what he was in 
there for—that is the first he knew about it. 

Q. What did you tell him he was in there for? A. I told him 
why we had them all in there, that we were investigating this case 
of this fellow being dead, being found dead. 

Q. Try to do this, if you can, Mr. Murphy, if you can remem¬ 
ber your words, try to give us vour words as near as vou can. What 
did you say to him? A. I told him, 1 said, “We found a fellow dead 
this morning. We understand that he bought stuff from Willie 
Blackwell, and John tells us that it is so, and that you fellows 

58 went over the road.” 1 even told them about how much they 
paid for whiskey. They said, “Is that right? Did John tell 

you?” And 1 said, “Yes.” And he stood hesitating. 1 showed him 
the paper, and I called John in. And John said, “Yes, I told them 
everything.” And then he said, “Well, that is right.” 

Braxton would nqt say anything until witness brought Phoenix in. 
lie asked me did .John tell me that and then didn’t say any more, 
hut just hesitated, and didn't say any more but just sent for John. 
1 said, “Tell me again what you told me this morning.” He went 
all over the story and in the meantime turned to Braxton and said 

4/ 

“Yes, I told them everything." Then he signed the statement that 
Phoenix had made. 

Witness then had Wright in and told him story for story and 
what each one had told him. lie though awhile and said “Yes.” 
He said, “you surely must have it right.” As I figured that he 
knew that 1 must have it right because 1 told him word for word 
what had happened. 

The next to make a statement was Eddie Blackwell. Told him 
the same as the others: “This morning we found a fellow dead and 
these two witnesses tell us they bought it from Willie, and Willie 
said that you delivered to him right along, and that you work for 
Blanche Brown.” He said it wasn't him that it was Clarence Bran- 
num. That was at first. That is not in the statement. It is not 
until Brannum tells us that “We were both there”—witness can¬ 
not remember the exact words. Knows that there was a lie passed 
between those two. Eddie said that Clarence was the one that de¬ 
livered it, and it wasn’t until the two of them came together that 
they admitted that they both went there. Einally after an argu¬ 
ment they did admit that they went there together. He at first 
said it wasn’t him and I told him what each one had said. 

59 I told him all the way through that his own brother Willie 
said so. He said it was not so that it was Clarence. Then 

1 bring Clarence in. Brannum said, “Yes, you did, you went with 
me.” Then Blackwell admitted it. Then witness wrote the state¬ 
ment and Blackwell signed it. After he signed statement, he went 
hack to cell. 

Hall was the next defendant brought into Sergeant’s room. 
There were other officers there when he examined this defendant, 

5—4402a 
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just the same as there were other officers present when he examined 
the other defendants. Does not remember who thev were. Hall 

V 

had been brought to the station around 1*2:30 1*. M\ and it was be¬ 
tween three and four o’clock before he got to him. 

A. I gave him the general history of the case. I started back 
about finding the fellow dead, and two witnesses who bought from 
Blackwell, and told what Willie said and what Braxton said, and 
what Wright had said, and what each defendant had said. I asked 
him, “Is that true?” I asked him, “Did you go over the road, and 
did you bring in these eases of liquor, and did you bring in any 
liquor for Blanche Brown, and did you store it at Phoenix’s house?” 
He said he wanted to see the statement, and then he wanted to 
know if it was their own signature. 1 said, “There is no better way 
than to go and find out for yourself.” 

Q. Why did you tell him the history of this case, and the fact 
that these other people had made statements, and signed them, be¬ 
fore you asked him anvthing about it? A. I should think he would 
be naturally interested as to why he was in there. When we bring 
a man to the station house he generally wants to know why he is in 
there. 

Q. Did he ask why he was in there, or did you volunteer the in¬ 
formation first? A. I think I told him why he was in there, that 
we were investigating this case all the way through. 

60 Q. Did you show him the statements that had been signed? 

A. He asked to see them. 

Q. Did he first deny—is he the one that said first that he did not 
believe that thev had made those statements? A. No, he didn’t say 
that. 

Q Did he say that at all? A. No, he didn’t say he didn’t believe 
it. I told him what thev said, and I said that each one made a state- 
ment and signed it. He said, “Where is the statement?” I just 
reached on mv desk and showed them to him. one after another. 
He said, “Is them their signatures?” I saw a doubt in his mind, 
and then I said, “There is no better way than to go back and ask 
for yourself.” And then 1 said. “Come on.” 

Q. Where did you go? A. T went back to the cells, and went 
from cell to cell and asked each one, “Did you sign that statement?” 
and he asked himself. 

Q. Do you recall which cell you went to with Hall first? A. No. 

Q. Do you recall whether William Blackwell was in one of the 
cells? A. Yes. 

Q. Did Blackwell sav anvthing to Hall? A. Kaeh one of them 
did. 

Q. I am talking about Blackwell. What did he say? A. He 
said. “Yes. we told them all about it.” He said, “The man is dead, 
and they think it is poisoned whiskey, and yes, I told him.” He 
said, “All right, yes it is true.” In the meantime he had told me 
it was true. He told me before he went hack, to the coll that it was 
true, hut didn't know about the signing of the statements. 
01 Q. What did he tell you was true? A. That he had gone 

over the road Thursday night with Wright and got fourteen 
cases of whiskey, and that Phoenix paid for fourteen, and that he got 
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five and stored them in the house, and that Eddie Blackwell and 
Brannum delivered five cases, and that because they had Willie Black¬ 
well’s trade- 

Q. (Interposing.) Let me ask you something Mr. Murphy. Are 
you sure that Hall told you that Blackwell and Brannum had de¬ 
livered this liquor to Willie Blackwell, or did you tell him they had 
said so? A. 1 told him they had said so first. I told him what 
each one had said. Then he said, “Yes, that he didn’t see them posi¬ 
tively deliver it, but he knew they worked for Blanche Brown and 
could have delivered it.’’ 

Q. In substance it is that he did not say anything there except 
what you told him? A. No, I told him about the statements, and 
who signed them, and he looked and asked “Are these their signa¬ 
tures ?” I said, “The best way to do it is to find out for yourself.’’ 
1 saw that there was some doubt in his mind, or it appeared that way 
to me, and so 1 suggested that to him, and he went back with me and 
from cell to cell and asked them. 

(). After he came back from the cells what if anything did you sav 
to him? A. lie said, “Well, I will sign mine.’’ He did that—first, 
as I questioned him I wrote it down. 

Q. 1 am confining myself to Hall, what he said. A. I am talking 
about Hall. When he heard the last one sav he signed it, then he 
said, “Let me have mine and 1 will sign mine.” 

02 Q. Had it been written before that time? A. Yes. 

Q. By whom? A. By me. 

Q. When? A. During the course of the conversation. I would 
go over the general history of the matter, and he would say it was 
true, and 1 would start in to write, and 1 would go along and would 
ask him it it was all right, and then would write it down. 

Q. You took them one at a time and weie trying to get them one 
at a time. That is the reason 1 am asking you this way. After you 
got through with Hall what did you do? A. After he signed his 
paper I put him back in the cell. * * * 

—. After Hall had signed his statement and had been taken back 
to the cell, Blanche Brown was brought in. A. 1 told her that we 
had found a. man dead that morning. 1 said, “There are two wit¬ 
nesses here that went and bought some liquor from Willie Blackwell, 
and brought it back, and this man drank some of it. That is why 
you all are in here. Willie Blackwell savs that Eddie and Clarence 
to the best of his knowledge worked for you, and that he buys his 
whiskey from you; and all the other defendants, Hall and Wright 
and Braxton and Phoenix, sav that they went over the road Thuis- 
day night and got live cases for you along with their own." 


A. “And they say that Phoenix knows that the five cases went out 
of there, and thcv heard Eddie Blackwell tell Clarence Brannum to go 
and get pay for that case delivered in the morning, and that he came 
back and Brannum turned over a sum of money to Eddie Blackwell.” 
I said, “Eddie Blackwell says he works as a janitor, and works for 
you part of the time selling whiskey. Is that right?” 


* * * 
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63 A. Then 1 took the paper and started writing the sum and 
substance of the ease, and that was the fact that she on Thurs¬ 
day night did give Lawrence Hall $1)0 to get live eases of whiskey for 
her, and that Lddie Blackwell and Clarence Brannum did work for 
her in connection with the selling and delivery of the whiskey, and 
that they returned to her a sum more than $90. And when 1 ques¬ 
tioned her how much did she get for it she said she didn’t know. 
1 said, “You paid $90. Did you get more?” She said, “Oh yes, 
1 made some profit on it.” But a little statement like that was not 
put in the statement, just the main facts. Then I read the state¬ 
ment to her, and she read it to herself and I said, “Do vou care 
to sign that statement?” She said, “No, I never sign any state- 

O 7 7 O 

ment in the station house. Lawyer Scott told me never to sign any 
statement.” And she didn’t sign it. Then l had it witnessed, that 
it was the true statement that she made, and that she was one of 
the defendants. Then all of the defendants, and all three wit¬ 
nesses, Sullivan, Robertson and Dunn, were all called in, and the 
other officers were called, and each statement was read in turn, and 
each defendant was allowed to read his statement, and then asked 
“Is that your statement? Is that your signature? Is that the truth? 
And do you wish to change it?” And each one said, “No.” Blanche 
Brown knowing that she had not signed lid’s, I read hers last, and 
then asked her, “Is that true?” She said, “Yes.” I said, “Blanche, 
vou don't want to sign it because vou were told not to?” And she 
said. “That is right.” * * * 

Witness started out by telling each of the defendants that a man 
had died, that two witnesses said he had bought whiskey from 
Blackwell and that Blackwell got it from Ilall and the other de¬ 
fendants. 

When Braxton was being questioned by witness Phoenix was 

64 brought out and witness said to him, “Phoenix, you go ahead 
and tell him what you told me, and then Phoenix told him 

a man had died and it was best to tell the truth; that Braxton said, 

“Whv certainly, if John told that it is true.” 

* * 

Thereupon the Court held and ruled that the testimony of the 
witness concerning the confessions of the defendants were admis¬ 


sible whereupon the jury was recalled and the witness, over objection 
and exception, the several grounds being that said confessions were 
involuntary, that they did not tend to prove the charge laid in the 
indictment and that the written confessions were not proved by the 
persons who witnessed them, which objection and exception was by 
stipulation and consent of the Court to apply to the whole of his 
testimony, including the several written confessions, testified in sub¬ 
stance as follows: 


That during the morning of November 25, 1922, all the de¬ 
fendants were brought to the station house and after he had ques¬ 
tioned Phoenix, he questioned the defendant Braxton. “He didn't 
answer me at first, and then T told him that John had just been in 
there, and 1 told him what William Blackwell, now deceased, had 
told me.” that Willie Blackwell had told me that he had sold two 
jars of whiskey to two men named Sullivan and Roberts, on Friday 


BLANCHE BROWN ET AL. VS. THE UNITED STATES. 


37 


and that these two jars of whiskey were some of the same ease that 

they had delivered on Friday early in the morning, that is, that 

Clarence Brannum and Eddie Blackwell had delivered to him, and 

that lie understood that it came from Phoenix's house, and I said, 

“John says that it did come from there, and that you went over the 

road and helped to bring it back and is that right?” 1 showed him 

John’s statement, at that time and also Blackwell’s. He didn’t 

answer right away and I sent for John Phoenix. Phoenix came in 

and 1 said, “John tell me again what you told me this morning.” 

And he went over his testimonv and told me how he had gone over 

the road and how Braxton had gone with him. 1 then turned 

(>5 to Braxton, and I said. “Is that true?” and he said, “Yes, 

as long as John has told you.” I asked him if he knew any 

more about it, and he said no. I said, “Well, I have a statement 

here of John’s,” and I read it all the way through and let him read 

it. “And if you don’t know any more, and you want to make a 

statement, you can sign this one.” “Well.'’ he said, “1 don't know 

anv more than I went over the road with him.” So on the end of 
«/ 

the Phoenix statement I added that “I have read this statement and 
know it to be true,” and Braxton signed it. Then he was put back 
in the cell, and Phoenix was put back too.” * * * 

Thereupon over object- and exception there was received in evi¬ 
dence the following paper writing: 

“Nov. *25, 1922. 

“1 the undersigned John Phoenix, 2(304 Eye St., X. W., in com¬ 
pany with James Braxton who works for me went in my Ford car 
to Maryland, where we met Lawrence Hall and William Wright 
who works for Hall. Hall and Wright were in Hall's Cadillac auto. 
I purchased 14 cases corn whiskey for $252 which 1 paid for. This 
lot of 14 cases was the property of Lawrence Hall and myself. Hall 
also purchased 5 cases”— * * * “Hall also purchased 15 cases 

for $90 and said to me that this 5 cases he was buying for Blanche 
Brown and wished to keep it at my house over night. Braxton and 
myself brought back from Maryland 10 cases in my Ford car, while 
Hall and Wright brought back 9 cases in Hall’s Cadillac auto. The 
whole 19 cases of corn whiskey were stored in my house over night, 
Thursday Nov. 24. O’ 1 Friday morning Eddie Blackwell and 
()(> Clarence Brannum came o> my house and got one case of 
whiskey. I know Brannum and Eddie Blackwell to work 
for Blanche Brown delivering whiskey. At dillerent times during 
the day Nov. 24 Blackwell and Brannum took all of this corn 
whiskey totaling 5 cases property of Blanche Brown, out of my 
house. On night of November 24 I heard Eddie Blackwell tell 
Clarence Brannum to go to Wm. Blackwell and get the money for 
the whiskey which they had delivered in the morning. Brannum 
returned shortly and gave Eddie Blackwell a sum of monev. This 

V C 1 9s 

is a true statement. 

(Signed) JOHN PIIOENIX. 


Witnesses: 

I>. V. MURPHY, 
it. p. McAllister. 
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“I have read this statement and know it to be true. 

JAS. A. BRAXTON.” 

Then Wright was brought in: 

A. I called him in the room and told him what Blackwell and 
Phoenix and Braxton had told me about this trip over the road and 
about the whiskey that we had seized. About where it was sup¬ 
posed to have come from, and that it was some of the same lot, and 
I asked him was it the truth. I told him about how they had gone 
over the road, and how much they had paid for it, how many cases 
they had brought back, and he said, “Why, yes.” So I took his 
statement down, and he signed it. * * * 

“Nov. 25, 1922. 

“I the undersigned, William Wright, 822 24th St. N. W., went 
to Marvland with Lawrence Hall in his Cadillac auto, where 
(57 we met John Phoenix and James Braxton. Phoenix paid 
for 14 cases whiskey which was property of Hall and 
Phoenix. 1 Hill purchased 5 eases and told me that he was buying 
this whiskey for Blanche Brown with money given to him by her 
for that purpose. The total 19 cases was taken to John Phoenix’- 
hotise 2404 live St. on Thursdav, Nov. 24. I know that 5 cases of 
whiskey was property of Blanche Brown, also that Eddie Blackwell 
and Clarence Brannum work for Blanche Brown delivering and 
selling whiskev. This is a true statement which I have read and 
signed. 

(Signed) WILLIAM WRIGHT. 

Witness: 

1). V. MURPHY.” 


The witness* talked to Edward Blackwell: 

A. I told him that the other defendants had told me—approxi¬ 
mately what each one had told me, and 1 said. ‘‘Did you take a case 
of whiskey around to M illie Blackwell s on Friday morning?” lie 
said he didn’t, but Clarence Brannum did. He said that he was a 
janitor, and that he didn’t bootleg or sell whiskey any more. Bran¬ 
num was called in about that time, and I told him what the others 
had said, and that Eddie had said he didn’t do it. And he turned 
to Eddie and said. ‘‘1 didn't go alone. You went with me.” And 
then the two of them were contradicting each other, and finally the 
truth come out that they both admitted that they— * * * did 

take a ease of whiskey around to William Blackwell’s that morn¬ 
ing. and that that night Eddie sent Clarence around and he re¬ 
lumed with a sum of money, and that— * * * They both 

admitted—Eddie said that he sent * * * Eddie Blackwell 

said that he sent Clarence Brannum around to his brother William 
Blackwell to collect for the whiskey that he had delivered in 
(i<8 the morning. * * * After they sold the whole five 

cases they turned the money over to Blanche Brown. * * * 
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“Nov. 25. 

“I the undersigned Eddie Blackwell 1408 Girard St. met Clarence 
Brannum about 8:30 Nov. 24th where lie told me that Blanche 
Brown had five cases of whiskey at John Phoenix’ house which she 
wished us to dispose of. I am a janitor and do not work for Blanche 
Brown all the time. 1 help her dispose of her whiskey in my spare 
time. 1 turned over to Blanche Brown $120 the amount received 
by Brannum and myself when we disposed of the whiskey. This is 
a true statement which I have read and signed. 

(Signed) ED. BLACKWELL. 

' Witness-: 

1). V. MURPHY. 

WM. J. BARBEE.” 

A. He said that he did meet Blackwell, and that they went around 
there on Friday morning, and delivered a case of whiskey to Black- 
well, to Willie Blackwell, and that he did help in the delivering and 
selling whiskey for Blanche Brown. That Eddie Blackwell handled 
all the money; that he was the jumper. 

Q. Who was the jumper, that Eddie Blackwell was the jumper? 
A. No, Brannum was the jumper. 

By the Court: 

Q. What is “the jumper”? A. Well, I didn't go into it. I knew 

what he meant, vour Honor. 

/ • 

Q. Yell, what is it? A. A jumper to me, as the bootleg 
09 term, is the man that rides with the driver and jumps off 

quick and jumps in the house and the car keeps going, as a 
rule. * * * 

Thereupon Mr. Gaskins moved the Court to withdraw a juror and 
declare a mistrial because of the witness’ statement concerning a 
jumper being a bootleg term, which motion was denied and with 
an exception allowed. 

Thereupon there was received in evidence the following: 

“Nov. 25. 

“1 the undersigned Clarence Brannum*’—l am not certain about 
the address, whether it is 2410 Eve Street, Northwest, or not— 

“1 the undersigned Clarence Brannum’’—it looks like 2410—“Eve 
St., N. W., in company with Eddie Blackwell went to John Phoe¬ 
nix's house 2004 Eye St. N. W. on Friday, Nov. 24, where we got a 
case of corn whiskey containing 0 gal. We delivered same to Wm. 
Blackwell, this about 7 A. M. Friday, Nov. 24. On Friday eve, Nov. 
24, Wm. Blackwell gave me $20 for having delivered whiskey in the 
morning. I gave this $20 to Eddie Blackwell, a brother of Wm. 
Blackwell. 

“I, Clarence Brannum and Eddie Blackwell both work for Blanche 
Brown engaged in deliver// whiskey. 

“This is a true statement. 

(Signed) CLARENCE BRANNUM. 
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Witness-: 

D. V. MURPHY. 
b. f. McAllister.” 

Lawrence Hall was questioned: 

A. I asked him if lie had gone over the road on Thursday night 
with Wright, Braxton, and Phoenix, and purchased these 19 

70 eases of whiskey. * * * I asked him if he had done 

those things, and I told him what each—approximately what 

each defendant had told me. And he said, “Yes.” Then I pre¬ 
pared a statement and wrote down as 1 talked to him, and asked him 
if he wanted to sign it. and l showed him the other statements, and 
he said, “Did the others sign a statement?” and I said, “Yes, there 
they are,” and then he read them, looked at the signatures and said, 
“1 don’t know whether those are the signatures or not.” * * * 

And 1 said, ‘ There is no better way to find out—come on with me,” 
and I took the statement mul Hall and went with him from cell to 
cell, and he asked each defendant, “Is that your statement? Did 
you sign it?” and thev all told him that they did. And he said, 
“Well, 1 want to sign mine too.” * * * 

Thereupon, there was received in evidence the following: 

“November 25, 1922. 

“I, the undersigned Lawrence Hall, 890 24th, in company with 
Wm.. Wright went to Maryland where we met John Phoenix and 
James Braxton. Phoenix paid for 14 eases of corn whiskey which is 
the property of myself A Phoenix. I also purchased 5 cases for 
Blanche Brown with money which Blanche Brown had given me. 
The total 19 cases of whiskey was stored in Phoenix house at 2004 
Eye St., X. W. overnight on Nov. 24 in the evening. I heard Eddie 
Blackwell tell Clarence Brannum to go to Win. Blackwell and get 
money for whiskey which they had delivered earlier in the morning. 
Brannum returned later and turned over a sum of money to Eddie 

t/ 

Blackwell. I know that Brannum and Eddie Blackwell are em¬ 
ployed by Blanche Brown delivering and selling whiskey. 

(Signed) LAWRENCE HALL. 

Witness-: 

I). V. MURPHY. 

p>. f. McAllister.” 

71 Witness had a conversation with Blanche Brown: 

“I asked her if she had given Lawrence Hall ninety dollars 
on Thursday night to get live cases of whiskey for her. I also 
asked her if Eddie Blackwell and Clarence Brannum worked for her 
in selling and delivering whiskey. She didn’t answer at first, and 
1 told her what each one had said. I told her that each made a 
statement. She said it was the truth. So then I took the paper 
and wiote down as I talked to her, and the statement was that 


BLANCHE BROWN ET AL. VS. THE UNITED STATES. 


41 


Eddie Blackwell and Clarence Brannum did work for her. 'When T 
questioned her about how much money she got for these five cases 
she said she didn't know exactly. 1 said, “Was it more than Ninety 
Dollars?” And she said, “Yes, I made some profit. I don't know 
how much.” * * * 

When I had the statement wrote out I told her to read it, and 
asked her if she wanted to sign it. She said it was the truth, but she 
didn’t care to sign it because lawyer Scott had told her never to sign 
anything in the station house. * * * 

“November 25, 1922. 

“I, the undersigned Blanche Brown, 783 Irving Street, gave 
Lawrence Hall $90 to purchase five cases of corn whiskey for me 
on November 23, Eddie Blackwell and Clarence Brannum disposed 
of this whiskey for me. Eddie Blackwell returned a sum of money 
to me, being more than $90. 

“This is a true statement which I have read and signed— * * * 

The witness testified that Blanche Brown refused to sign said 
confession and that there was added to it the words “Does not care to 
sign any paper.” 

Over objection and exception the witness testified that William 
Blackwell, the defendant who is not here, when all the other de¬ 
fendants and witnessing officers were brought in and after 
72 the defendants had made their statements, he was asked about 
these bottles we had sent to the Chemist in the morning, 
“lie said that was some of the case that he had got from Eddie.” 
Then he carried on a conversation with some of the other defendants 
about how he could prove it was not poisonous, “because he drank 
some of it himself, or he called up them, or asked them if they had 
not had some of' it, and didn't they know that it was all light.” 

“After he had made the statement, and after she had made her 
statement, all the witnesses, all of the defendants, and some of 
the police officers, were brought into the Sergeant's room. All 
of the statements were then read, one at a time, and shown to the 
defendant who wrote it, and asked, is that true? And, is that your 
statement? And, is that vour signature? And. do vou wish to 
make any changes? Or add anything to it? And they said yes in 
turn, each one. Blackwell was also asked about the bottles. He 
said the bottles were some of the same case he had gotten on Fri¬ 
day morning, and that was his best evidence that— * * * 1 

asked about the bottles that were sent to the Chemist’s, and they 
were sent even before some of the defendants were brought in. And 
Blackwell turned to one of the defendants, and l do not know 
which, and said he could prove it because he had marked the bot¬ 
tles, that the whiskey was not poison. He identified the bottles 
when I sent them to the chemist, himself. And he said he had 
drank some of it himself, and I think that some of the others did: 
and he carried on a conversation with them, and wanted to know if 
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they did not drink some of it, and said that lie knew of his own mind 
that they were not poison. * * * 

“Well, 1 sent them to the chemist. I labelled them and sent them 
down in the morning, and Blackwell signed them, and Officer 
73 Strong signed them, and he took them down; and Officer 
Sayre seized them,— * * * at No. 820 Sixth Street, 

Northwest, the home of William Blackwell. He seized them in my 
presence. I gave him certain instructions, and he kept the bottles 
with him until he got to the station house. When he got to the 
station house he sealed them, and labelled them in the presence of 
William Blackwell. And William Blackwell signed the labels, be¬ 
cause he said he wanted to he sure they were the same ones. * * * 

Thereupon, over objection and exception, there was offered and re¬ 
ceived in evidence two bottles containing a liquid, which bottles the 
witness stated he seized at the home of William Blackwell, now de¬ 
ceased, and which the witness testified he had smelled and thereby 
knew was corn liquor. 


Cross-examination: 

As soon as Phoenix had confessed orally and told the witness 
the whole story, witness told him he would like to have him help 
them get the rest of the crowd in. Phoenix told witness that he 
wanted to get them all in because of any one had poisoned this — 
let them stand on their own shoulders. 


Witness does not know whether defendants were charged at the 
station house before or after they made their confessions. Wit- 
ness questioned them to find out whether any crime had been 
committed and, if so, what it was. Did tell all defendants that a 
man had died and that it was suspected that he had died from drink¬ 
ing poison liquor. He did tell defendants that they had witnesses 
who say they bought and drank whiskey that came from Black¬ 
well’s home, and Blackwell said it came from Phoenix, and Phoe¬ 
nix said they brought it over the road, and asked them if that was 
true. Did not say it was up to them. Was then investi- 
74 gating the death of a man and wanted to know who had fur¬ 
nished him the liquor. Told the defendants that some one 
had said the liquor came from Blackwell’s. Wanted to know where 
the liquor was because if it had turned out to he poisonous he in¬ 
tended to get all the nineteen cases and destroy it. 


By the Court: 

Q. Officer, in talking to each one of these defendants, after you 
got your information, as you say, from William Blackwell, did you 
or did you not. where they denied it, let them know immediately 
what you had been informed, and wasn't it your expectation, as you 
say, in each case that if you did not show you knew anything you 
would not get anything, but if you let them know what you were told 
you would get it? A. That is true. 


BIANCITE BROWN ET AL. VS. THE UNITED STATES. 


43 


James P. Sayre, a witness for the prosecution, testified that he 
is a police officer and knows all the defendants and thereupon iden¬ 
tified them. 

That on the morning of November 25, 1922, he went to the home 
of William Blackwell. Thereupon the following occurred: 

Q. What did you find when you got there? A. I found- 


Mr. Gaskins: 1 object to what he found at the home of Blackwell, 
your Honor. 

The Court: That is William Blackwell, the dead man, is it? 

Mr. Gaskins: Yes. 

Mr. Kelly: Yes, that is one of the dead men. 

Mr. Gaskins: Now, if your Honor please, that statement is highly 
improper, that is highly improper. We can not shut our eyes to 
what we have heard and what is in this testimony, and for him to 
make that sort of a statement in the presence of the jury could not 
have but one object. And I am trying not to ask for a mis- 
75 trial in this case, but what can we do? 1 ask that a juror 
be withdrawn and a mistrial declared. 

Mr. Kellv: The testimonv is here that there are two dead; that 
William Blackwell is dead, and there is testimony by Officer Mur- 
phy that they were investigating another death. Surely the Gov¬ 
ernment has a right to clear that situation up. William Blackwell 
is dead, and also another man whose death they are investigating. 

The Court: Well, it has been stated that two men are dead, but 
it seems to me that it ought to have been apparent that there being 
two Blackwells—I was trying to find out whether it was the dead 
Blackwell or the live one. 

Mr. Gaskins: That is not what he asked him. 

The Court: No, 1 know it is not. I say it ought to have been ap¬ 
parent. But the jury knew that somebody else is dead, because 
they heard it said so, and that William Blackwell is. That is all. 

t/ 

1 got confused about the names, and 1 simply wanted to know- 


By Mr. Kelly: 

Q. Proceed, Officer. 

The Court (continuing): —which Blackwell it was. 

Mr. Gaskins: No, did your Honor hear the question Mr. Kelly pro¬ 
pounded? 

The Court: ‘‘Yes, one of the dead men.*’ 

Mr. Gaskins: Yes. 

The Court: It ought to have been obvious that I wanted to dis¬ 
tinguish between the live Blackwell and the dead Blackwell, and that 
1 was not concerned with any dead man but William Blackwell, and 
that that question ought not to have been asked. 

Mr. Gaskins: I will have to assist on the motion. 

The Court: Well, I will have to deny the motion to with¬ 
draw a juror, Mr. Gaskins. 

Mr. Gaskins: 1 take an exception to the Court s ruling. 


71 ) 
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Basil F. McAllister, a witness for tlie prosecution, testified that 
lie was a police officer and identified all the defendants. That on 
November 2d, 1022, he was present when William Blackwell was 
questioned at the police station. Blackwell said in the presence of 
the other defendants: 


* * * that he had ordered some whiskey the night before 

from Clarence Brannum and Eddie Blackwell, Eddie Blackwell 
being his brother; and that when he came downstairs the next 
morning, that is on Friday morning, he found a ease of whiskey 
in the hallway: that later on, that evening, Clarence Brannum came 
to his house, and lie paid him some twentv or twenty-four dollars, 
I forget just which, for the case of whiskey which was delivered 
there. * * * he said that he had sold half a gallon of corn 

whiskey to William J. Sullivan, and Samuel Roberts, for the sum 
of $3, and if I remember correctly, a man named Keegan or Keenan, 
in this case; and that later on they came there with a pair of shoes 
which thev traded him for half a gallon of corn whiskey. That 
was what was done with the whiskev. * * * 

At that time they were all brought in, and these statements, that 
thev had made were read over, to each one of them, in the presence 
of the others, and they were asked if those statements were true. 
Thev all testified that thev were true, and that thev had signed 
them. They all signed them with the exception of Blanche Brown. 
Blanche testified that she had been advised not to sign. 


The witness identified the written confessions theretofore received 


in evidence. 


77 Cross-examination: 

When Phoenix was brought in we told him there was a possible 
chance of this man having died from poisoned whiskey and we 
thought the whiskey had come from his house. We told him we 
were holding him on a charge of investigation while looking into 
the matter of this young man’s death. 

The witness was then asked why either he or Officer Murphy 
wrote out Phoenix’s confession, whereupon an objection to the 
question was sustained to which ruling an exception was taken. 

Some of the defendants were told before they made anv state¬ 
ment that they were there in connection with the death of a man 
who was supposed to have died of poisonous liquor. 

Harry K. Strong, a police officer, testified for the prosecution 
that he knew all of the defendants and identified them at the trial 
table. He also identified the two bottles containing a liquid sub¬ 
stance, which bottles had theretofore been introduced into evidence. 

Thereupon the prosecution rested its case. 

Thereupon it stipulated that the defendant Phoenix was at liberty 
without having given bail l>ond. 

Donald V. Murphy, a police officer testified for the defendants. 
Jle identified the police blotter of No. 3 Precinct, which had been 
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produced in Court. On being asked to read the entries in the blot¬ 
ter opposite the name of each defendant, an objection to the ques¬ 
tion was sustained and an exception taken hv the defendants. 

Clarence Braiinuin, a defendant, testified that lie recalls 
78 his arrest; that when he got to the station Officer Murphy 
was telling some other boys about drinking whiskey and 
some murder. All that he understood the officer to say in his pres¬ 
ence that some men had drunk some poison whiskey and died. 
Officer Murphy told him if he would sign a statement he would get 
out. That the officer kept saying to the other defendants, “1 have 
got all you now about this murder.’’ Did not at any time tell the 
officer he worked for Blanche Brown, but told him he worked for 
Harry T. Palmer. 


Cross-examination: 


lie signed the statement hut he did not say he worked for 
Blanche Brown. That he never said anything to the officer about 
buying or selling whiskey. That he didn't buy any whiskey. The 


statement he signed is not true. 


Blanche Brown testified that the hovs came after her, saving that 
Officer Murphy wanted her up at the station. 

“Well, I sat in the room a long while, and they seemed to take 
each one that were in the room, taken them separately in the rooms, 
and then the situation in the room—you could see them as they 
pass going back, and I was the last one they brought out. And 
thev asked me whose whiskey it was, and 1 said I didn't know anv- 
thing about it. I said, “I don’t know anything about it.” “Well, 
put her hack there.” They put me back in the cell there. So l 
remained until evening. They wanted to know what was the 
trouble, so later on they carried— * * * us back and kept us 

back in there so long then later they came hack, Mr. Murphy and 
some more—1 was in the front cell and could see them as they 
passed—and they carried Phoenix and Wright and Braxton out 
first. They brought them hack—no. they brought Phoenix 
79 hack first, because Blackwell was already hack there, and 
after they brought Phoenix hack, you know he didn’t say 
anything what was said to him, and so then they brought these 
hoys, Braxton and Wright, back, and then they said “Well, they 
wanted us to sign some papers.’’’ “Did you sign them? What is 
it?” “1 don’t know what thev are.” “Anyhow,” thev said, “thev 
are going to put a charge against us and let us go out.” * * * 

Yes, he said a man had died from poison whiskey. So I didn’t 
hear my name called vet about it. so thev said thev had us for 
poison whiskey, and later on they came hack and got Clarence 
Brannum and Eddie Blackwell and brought them back, and they 
said, “Oh,” they said, “That ain’t nothing.” They said, “We 
signed a paper because they are just going to charge us with any 
little thing and let us go.” So they got Lawrence Hall and they 
taken him out. “Well, just as well sign the paper. It isn't any- 
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thing. The ni;m just (lied. It isn't off of whiskey.” So they said 
to me. “Sign this papers.” I said, “I don’t know what I am going 
to sign papers for. 1 know I haven’t done anything. I ain’t going 
to sign any papers.” So I goes out there again. lie said, “Are 
you going to sign this paper?” “No, sir.” lie said, “It is your 
whiskey, and the man is dead, and I am going to charge you with 
homicide drinking it. It is vour whiskey.” * * * Officer 

Murphy. lie reached across the table and pointed his finger and 
said, “I am telling the truth.” lie said, I am going to charge you 
with homicide for a man drinking poison whiskey, and it is your 
whiskev." I said, “I won’t sign. I know it is not the fact.” I 
hadn't done it. so I didn’t feel a hit nervous, and I said, “I won’t 
sign anvthing because I wouldn't know what I signed anyway.” lie 
said, “All right, put her hack again.” 

(SO Witness did not — Ollieer Murphy say that the defendants 

Brannum and Blackwell worked for her. That they did 
work for her. 

Thereupon the defendants rested. 

The defendants requested the Court to instruct the jury as follows: 

Defendant* l'l'aucr No. 1. 

I’nhss von arc satisfied hevond a reasonable doubt that the de- 
• • 

fondants agreed to transport liquor from the State of Virginia to 
2004 Kyo Street. Northwest, in this city, that they agreed to have 
or store liquois at said premises, and further that in pursuance of 
said agreement they or some of them brought whiskey from the 
State of Virginia to the District of Columbia on or about the 20th 
dav of Maw 1022. or on or about the 27th dav of Mav, 1922, or on 
or about the loth day of July, 1922, then you must acquit all of 
them. 

But the Court refused to grant the said instruction, to which 
ruling the defendants noted an exception. 

Defendant* prayer No. 2. 

The Court instructs the jury that the witness John Phoenix is 
an accomplice, and that his testimony should not be received by the 
jmv as that of an ordinary witness, but ought to he received with 
suspicion and weighed with the greatest care and caution. 

And the said prayer was granted as requested. 

(SI Dt fend ant* Pratjcr No. )>. 

The Court advises the jury that they should not convict the de¬ 
fendants upon the testimony of John Phoenix alone and without cor¬ 
roboration. 

But the Court refused to grant the said instruction, to which ruling 
the defendants noted an exception. 
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Defendants’ Prayer No. 4. 

The Court advises the jury that they should not convict the de¬ 
fendants upon the testimony of John Phoenix, unless they tind that 
his testimony is corroborated in some material point by other evi¬ 
dence which thev believe. 

But the Court refused to grant the said instruction, to which ruling 
the defendants noted an exception. 

Defendants Prayer No. 5. 


There have been introduced in evidence written confessions pur¬ 
porting to have been signed by the several defendants respectively. 
You should not consider anv of these confessions unless vou believe 
that it was freely and voluntarily made and then onlv as against its 
respective signer, nor should you consider any of such confessions 
unless there is independent evidence, outside of said confessions, 
which you believe and which tends to convince you that the crime 
charged was committed. 

But the Court refused to grant the said instruction, except as 
charged, to which ruling the defendants noted an exception. 


82 


Defendants Prayer No. (>. 


You are instiucted that vou should not consider anv confessions 

4 / 4 / 

offered in evidence in tlds case whether written or oral unless such 
confession or confessions were voluntarilv and freelv made, and that 
if you have any doubt as to whether any confession was voluntarily 
made vou should resolve it in favor of the defendant alleged to have 
made it. And you should not attempt to measure the force of any 
influence you may find to have been exerted upon the mind of the 
defendant alleged to have made a confession or determine its effect 
upon the mind of such defendant, but you should reject it from your 
consideration if vou find that any degree of influence has been 
exerted. 

And the said prayer was granted as requested. 


Charge of the Jury. 

The Court (Mr. Chief Justice McCoy) : Centlemen of the jury, 
I think it is appropriate to say that the question of the guilt or in¬ 
nocence of these defendants, or any of them, should not be allowed 
to turn upon what any of the jurors think about the conduct of 
counsel. 1 do not say that there was anvthing out of the way in 
the conduct of either or any of counsel in the case, but each of them 
has been paying his respects to the other, and we will let it go at 
that. If the conduct has been such as not to permit, in my judg¬ 
ment, the prospect of a fair verdict l am sure counsel know that they 
would have heard from me and a juror would have been withdrawn. 
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So do not convict and do not acquit on wlmt you suppose, if you 
should happen to suppose, is any unfairness on the part of any of 
the counsel. And. to repeat, 1 do not say that there was any. 

These defendants and each of them should he presumed by you 
to he innocent of the crime with which they stand charged in the 
indictment, until, if at all, upon the evidence in the case, 
S“> von become satisfied bevond a reasonable doubt that thev 
or any of them is guilty. That presumption should remain 
in vour minds, for their benefit, throughout vour deliberations on 
the case, and von should reconcile the evidence in the case with the 
presumption, if you are able to; and only when that presumption 
disappears, if at all. because von are satisfied beyond a reasonable 
doubt of guilt, should it he out of vour minds. 

The burden of proof is on the Government to satisfy you be¬ 
vond a reasonable doubt of each and everv of the essential elements 

i 

of the crime charged in the indictment, which elements I will 
speak to you about later; and unless you are satisfied beyond a rea¬ 
sonable doubt from the evidence that the Government has proved 
beyond a reasonable doubt that which is alleged in the indictment, 
then the defendants, or anv one of them in whose case such a rea- 
sonable doubt may exist should he entitled to the benefit of that 
reasonable doubt by a verdict of not guilty. 

In the course of what I have to sav I mav say that if vou find 
so and so. or if such and such is the fact, or 1 may refer to a “con¬ 
spiracy.” When I say if you find so and so, of course I mean, if 

vou find it bevond a reasonable doubt. If bv anv chance I should 
• * «/ «/ 

make a slip of the tongue and refer to something as a fact in the 
case, vou must not take it that it is a fact because I have referred 
to it as such : I onlv mean that it is a fact in the case if when vou 
come to deliberate vou are satisfied bevond a. reasonable doubt that 
it is a fact; and it is only such things as you consider to he facts, 
proved beyond a reasonable doubt, that you should act upon in 
reaching a verdict. Likewise, in regard to the matter of conspiracy. 
I do not sav that there was a conspiracy here. That is for vou to 
sav. if vou are satisfied bevond a reasonable doubt that there was, 
and when I speak of it as a conspiracy I only mean, to re- 
84 peat, that it is a conspiracy if you find it to he such. I want 
to warn you that I have no intention to express my views 
about the guilt or innocence of these defendants, nor my views 
about the facts here. 

T will say to you. before I go into other features of the case, that 
Phoenix, on his own testimony here, is an accomplice; and it is 
the law. as read to you by Mr. Gaskins and, I think, by Mr. Scott, 
that the testimony of an accomplice should he viewed by the jury 
with suspicion and weighed with the greatest care. You may con¬ 
vict upon the uncorroborated testimony of an accomplice, if you 
choose to. if you believe it. 

There has been testimony here in regard to one of the defendants, 
Blanche Brown, and in regard to Phoenix, a witness in the case, 
to the eifect that each one of them had been convicted. Each con¬ 


viction affects each one of them alike, and goes only to their credi¬ 
bility as witnesses. Blanche Brown took the witness stand and testi- 
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lied. She admitted she was convicted. You mav make use of that 
fact in weighing her testimony and determining how much credence 
you will place in it. Phoenix, although he has pleaded guilty in 
this case, was a witness here, and he admits that he was convicted 
of crime. You will make use of that conviction in his regard in 
just exactlv the same wav that vou make use of the conviction in 
the ease of Blanche Brown. And I may say generally, about wit¬ 
nesses, that in weighing the testimony of witnesses the jury does so 
on observation of their demeanor on the stand, sizing them up, as 
we sav in the street, and also having in mind anv interest which 
they believe a witness has in the case which mav color the testi- 
mony of that witness. 

1 come next to the question of confessions. A confession is an 
admission of guilt by somebody who is involved in the trial of an 
indictment. That confession, like any other admission, may 
85 be used against a person, provided it was made, and provided 
it was what is known as a voluntary confession. A confession 
is not voluntary if it is obtained either by reason of any threat or by 
reason of any promise made to the person who is supposed to have 
made the confession, nor is it voluntary if it is made under any 
compulsion of any kind or description. 

If you believe that the confessions which have been given in 
evidence here were voluntarily made by the people who are said 
to have made them, then those confessions may be considered. If, 
on the other hand, you think that the confessions of all, or of 
any particular one of the defendants, were or was made under the 
influence of threats or fear or compulsion, then you should not 
give any weight to that confession. It is not for you to judge 
how far any supposed threat or promise or compulsion went in 
inducing the confession, if it did to any degree induce the confession. 

Again, 1 am not saying that there was any compulsion: 1 am leav¬ 
ing it to vou. If vou think, under the law as 1 have stated to you the 
law about confessions, that any confession was voluntary vou may 
use it in considering the case. If vou think it was induced in anv 
degree by any of the things 1 have mentioned, then it should be re¬ 
jected and should not be considered. 

A confession is good against the person who makes it, if it is 
voluntary. 1 believe—I hope counsel will correct me if I am 
wrong—that there is evidence in the ease here that each one of 
these defendants made a statement about certain of these trans¬ 
actions, which statements, if true and if voluntarily made, would 
show that that particular person at least was to some extent guilty, 
within the range that I will call your attention to later, but that 
statement made by one person would not of itself be evidence 
against any other person That is to say, if there are no cir- 
8(1 cumstances surrounding the confessions, if made, except 
that each defendant made his separate confession by him¬ 
self. and nothing else, why, then each of those confessions would be 
good only against the person who made it. 

But if one nr more of these defendants—and that would include 
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for tliis purpose John Phoenix,—were present when other of the de¬ 
fendants made confessions and heard the confessions, or heard them 
read after the confessions were put in writing, and if any such con¬ 
fession so read contained a statement about the person who was 
listening, a statement that that person had done something which 
the other man says that person did, and if the person listening sits 

still under those circumstances and does not denv that he or she did 

«/ 

the thing which the other person says he or she did, the jury may, 
if it choose, take that silence under those circumstances as an assent 
to the truth of that part of the statement made by the other person 
affecting the conduct of the person mentioned, which conduct is 
such that that person must know about it. 

Of course, if in any of these confessions, assuming that you find 
them to he voluntary, a statement was made by the person confess¬ 
ing about something which the other person or persons could not 
know about—for instance, affecting merely the conduct of the per¬ 
son making the statement—why, the other’s silence about a thing 
which he could not reasonably he expected to know about would not 
he an admission. So the silence, for you to construe it as an ad¬ 
mission, must he a silence in the face of statements made about the 
conduct of the listening person himself or herself. 

I do not purpose to go into the details of the testimony of Officer 
Murphy and the other officer. You will remember that they said 
about these statements, when all the defendants, as they say, 
87 were present down there at the same time. So whether or not 
they heard, whether the confessions were read in their pres¬ 
ence. nr whether they remained silent, and if so whether that silence 
should he internrcted against them as an admission is something 
that T leave entirely to vour judgment. 

Another thing 1 want to say to you about confessions is, that a 
jury may not convict anybody upon a confession of a crime, alone. 
That is to say. a confession may be used if the other proof in the 
ease °oes to show that the crime charged has been committed, and 
if there is evidence, which you believe—namely, the evidence of 
John Phoenix here—to the effect that these defendants participated 
in seme way in the crime charged. If you believe Phoenix’s testi- 
monv then von may mo also the confessions, under the circumstances 
winch T have just stated. 

What is it that the defendants are charged with? And when I 
say defendants, I mean Phoenix also. It is charged that on to wit— 
that means on or about—the first day of May, 1922, and contin¬ 
uously throughout the period of time, from that day to the day of 
the finding of the indictment, and at the District of Columbia, the 
defendants feloniously and unlawfully—that means criminally, with 
a criminal nurnose—did conspire, combine, confederate and agree 
together. For the purpose of this indictment those words all mean 
the same thing. A consniracy to commit a crime, if voluntarily 
entered into, is a conspiracy to commit a crime and it is an agree¬ 
ment to commit a crime. Likewise, a confederacy is the same thing. 

"Vow. the indictment, continuing, says that they conspired to¬ 
gether to commit certain offenses against the United States of 
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America; that is, to violate the provisions of Title II of the Act of 
Congress known as the National Prohibition Act. 

88 I think I have already sufficiently defined conspiracy. It 

is an agreement, for the purposes of this case, to do an un¬ 
lawful act. A violation of the National Prohibition Act is an un¬ 
lawful act. So you must be satisfied, as to all or any of the de¬ 
fendants whom you find guilty, beyond a reasonable doubt that 
those defendants did conspire to violate the National Prohibition 
Act. If as to anv other defendants who are left in the case vou 
have any reasonable doubt as to whether he or she did conspire, then 
that defendant is entitled to an acquittal at your hands. If your 
satisfied beyond a reasonable doubt that the defendants or anv of 
them did conspire with John Phoenix, then that part of the indict¬ 
ment is found by vou sufficiently to lead to a conviction, provided 
vou also find beyond a reasonable doubt that what is known as an 
overt act was done by any of the defendants who had so conspired. 
An overt act, I take it from the derivation of it, which I imagine 
to he from the French language, means an open act. 

I think it may perhaps help you to an understanding of the case 
if 1 sav this much to you about what the law has been in regard to 
conspiracies and what it is now. At common law, that is, in the 
absence of any statute, it was a crime to conspire to do an unlawful 
act, even though nothing else was done at all. If two men sat down 
together and said, “We will agree, and we do agree, to murder 
somebody, they were indictable just for that conspiracy. Hut the 
statute of the United States provides that not only must there he 
an agreement to do an unlawful act, hut in pursuance of it and in 
furtherance of the purpose of that agreement there must be an 
overt, an open act, that is, something done which you can tell about 
or give evidence about. So that you must have beyond a reason¬ 
able doubt a conspiracy, and then you must have beyond a reason¬ 
able doubt an overt act in pursuance of that conspiracy for the pur¬ 
pose of carrying out the conspiracy. 

80 An overt act, namely, an act done to carry out a con¬ 

spiracy, may be an act perfectly innocent in itself. For in¬ 
stance, it is charged in this indictment here that there was a con¬ 
spiracy to transport liquor from Virginia to the house of Phoenix 
on I Street. One of the overt acts charged, amongst the numerous 
ones that are charged here, is that the defendants travelled to Vir¬ 


ginia for the purpose of carrying out that conspiracy. Now, travel¬ 
ing is, by itself, I hardly need say to you, a perfectly innocent thing. 
We all do it every day. Hut if vou are satisfied bevond a reasonable 
doubt that there was this act of traveling into Virginia, for the pur¬ 
pose of carrying out the alleged conspiracy, why, then that is an 
overt act, sufficiently proved to satisfy the statute, which says, to 
repeat, that there must not only be a conspiracy and agreement, 
but something done for the purpose of carrying out the conspiracy. 
Of course, vou must he satisfied that the overt act was done for the 
purpose of carrying out the conspiracy, and you must likewise be 
satisfied that it was such an act as would naturally aid in carrying 
out the conspiracy. 

To illustrate further, and only by way of illustration I will say 
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that if there had been a conspiracy of Ibis kind and you were satis¬ 
fied of il beyond a reasonable doubt, and you were also satisfied be¬ 
yond a reasonable doubt that the only overt act in the ease was an 

4. •/ 

act of travelling into Virginia to carry it out—that is, to go over 
there and buy liquor—that would satisfy the statute, even though 
a half pint of liquor even bad not been bought; because the crime 
of conspiracy does not depend at all upon the success of the con¬ 
spirators in accomplishing the object which they set out to ac¬ 
complish. 

Another thing about an overt act is that it must be an act done 
after the formation of the conspiracy. 80 in order to find an overt act 
you must find the kind of act which 1 have described, and 

90 you must also lind that it was done after the conspiracy was 
formed. Now. there arc a great many o-ert acts charged here 

in the indictment, and you have heard the evidence in regard to that. 
You may consider those acts, if you believe that thev were done 
after the formation of the conspiracy, as 1 have said, and you may 
also consider them in connection with the question of whether or 
not a conspiracy was formed. Because a conspiracy does not al¬ 
ways show itself and is not always susceptible of proof as to an actual 
agreement bv word of mouth, the very words being given, or by a 
written instrument, but it may be proved bv circumstantial evi- 
deuce. So that all that you must l>e certain of is, so far as the 
overt acts are concerned, that any one of them—more if you please, 
but at least one of them—must be such an act as was done after the 
formation of the conspiracy, if any, and it must be one which 
tended to carry out the purpose of the conspiracy and done with the 
purpose of carrying out the conspiracy. 

Another thing about conspiracy is this, that it may be formed 
by two people, and may continue to exist for some time, and later 
may be joined by another person or persons. In other words, a 
person or persons may come into a conspiracy after it has l>een 
formed and while the purpose of it is being carried out. 80 it is 
not necessary to show that all these defendants were in this con¬ 
spiracy, if there was one, from the very beginning, but if any one 
or more of them came into it after it was formed and with knowl¬ 
edge of its existence, that person becomes a conspirator from that 
time and is covered by the charge of a conspiracy from an earlier 
date down to a later date. 

Another thing about conspiracy is this, that, a conspiracy once 
being shown and it being shown that certain people were in any 
part of that conspiracy, then tin act done by any other per- 

91 son who was in the conspiracy with that person is binding 
upon the first person, even though the first person may not 

have known that that very thing was being done by his co-con¬ 
spirator; provided it was the sort of act which would naturally be 
done to carry out the conspiracy and might naturally have been 
anticipated. Of course there cannot be a conspiracy by one per¬ 
son; it takes two to make a conspiracy, and you cannot find any de¬ 
fendant here guiltv unless you are satisfied bevond a reasonable 
doubt that he and at least one other defendant whom you find 
guilty, if you do, entered into a conspiracy or that he and John 
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Phoenix entered into a conspiracy. You must find that there were 
two of them before you can find a conspiracy at all. 

Another tiling I need to tell you, and that requires me to make 
some special references, more fully than 1 have, to this indictment. 
As I have stated, the indictment charges a conspiracy to commit 
certain offenses against the National Prohibition Act. The con¬ 
spiracy is alleged to have been entered into for the purpose of com¬ 
mitting live offenses against the National Prohibition Act. One of 
those offenses, namely the fourth, you should drop from your con¬ 
sideration, because I think it is agreed by the Government—at least 
1 am satisfied that there is no evidence of it in the case—a con¬ 
spiracy consisting of the unlawful selling of intoxicating liquors 
as a beverage at the residence of John Phoenix. There is evidence 
in the case—I am not saying whether you shall believe it or not— 
that liquor was there and was taken from there, and that that liquor 
was sold; but if that be true, then the sale was elsewhere, not at 

John Phoenix's house. So 1 sav there is no evidence of anv con- 

«/ * 

summated sale made at .John Phoenix’s house. If you find that 

«/ 

there were sales, it should he only on the evidence which shows 
sales elsewhere. 


02 That leaves four offenses which it is charged they con- 

spired to commit. The first one was the unlawful trans¬ 
portation of liquor from Virginia to the house of Phoenix at 2604 
1 Street. Another was, maintaining the premises at 2604 I Street 
where intoxicating liquors were kept for unlawful sale. What I 
have said about an unlawful sale does not apply—that they were 
not kept there for unlawful sale—if they were kept there to be taken 
out and sold elsewhere. A third, is the unlawful possession of in¬ 
toxicating liquors at 2604 I Street. Of course I need to say noth¬ 
ing about the question of possession, what possession means. The 
fifth is, the unlawful selling of intoxicating liquors as a beverage 
at the premises of William Blackwell, who you will remember is 
the man who is no longer alive. 

Now, if you are satisfied beyond a reasonable doubt on the evi¬ 
dence in this case that all these defendants conspired to commit 
any one of those four acts which were prohibited by the National 
Prohibition Act—if you find that they did conspire with each other 
and with John Phoenix to commit them, and are satisfied of that 


beyond a reasonable doubt, and also beyond a reasonable doubt that 
an overt act was committed for the purpose of carrying out the con¬ 
spiracy. then vour verdict should he guilty as indicated. If vou 
have a reasonable doubt as to whether any one of the defendants 
conspired to commit one of these offenses, that defendant is entitled 
to the benetit of that doubt by a verdict of not guilty. 

You may not lawfully convict some of the defendants of a con- 
spiracy to commit one of these offenses, and others of the defendants 
of a conspiracy to commit others. That is to say, you could not 
find Blanche Brown, we will say, guilty of transportation but not 
guilty of the others, and find Braxton and Blackwell—only taking 
them for example—not guilty of transportation hut guilty 
93 of maintaining. That is to say, to repeat, if you find all of 
the defendants guilty then it must be guiltv of one, all of 

o 1/ u • 
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thern guilty of one; or guilty of two, oil of them; or guilty of three, 
all of them; or guilty of four, all of them. You may find them 
guilty, if they are guilty of one, and so down the line. In other 
words you cannot split it uj> and say that these are guilty of a con¬ 
spiracy to commit this offense, and those are not, but they are 
guilty of a conspiracy to commit that offense, and bring in a gen¬ 
eral verdict of guiltv. 

* * 


If any juror feels 1 have not made that plain to him I wish he 
would say so before vou go out. 

«/ o' 


1 think, Mr. Caskins and Mr. Scott, that I have charged on the 
subject matter of each one of your requests? 

Mr. Scott: Yes, sir; 1 think so. 

Mr. Caskins: Yes, sir. 

The Court: Then, in conclusion, gentlemen, 1 will say to you 

that if vou are satisfied bevond a reasonable doubt that anv de- 

*/ 

fondant conspired to commit any one of the offenses specified in 
the indictment, if vou are satisfied beyond a reasonable doubt that 
he or any one with whom he did conspire committed any overt act 
for the purpose of carrying out that conspiracy, then those de- 
fendants mi conspiring should be found by you to be guilty as in¬ 
dicted. If you have any reasonable doubt as to the participation of 
anv defendant in anv conspiracy to commit anv unlawful offense, 
that defendant i- entitled to an acquittal, because a reasonable doubt 
can be followed lawfully only by an acquittal. 

Mr. Scott: I have just one question—when your Honor has 
finished. 

The Court: You may take the indictment, of course. It is also 
the prerogative, the right, the duty, I might say, of the jury in the 
event it feels the Court has not made clear the law of the 
04 case, to notify the Deputy Marshal, through your Foreman, 
and the Court will come down here and in the presence of 
counsel and the defendants endeavor to make clear that which he 
did not make clear before. 

Mr. ( iaskins: We forgot to ask your Honor to charge that if any 
witness has testified falsely and so forth. 

The Court: Yes. If any witness has testified falsely about a ma¬ 
terial fact in regard to which that witness could not reasonably be 
mistaken, the jury is at liberty to disregard all of the testimony of 
that witness, but not compelled to do so. 

Mr. Kelly: Your Honor, I have one point to suggest, and that 
is that if one of the conspirators was the servant of the other or 
employee of the other conspirator that would not preclude a con¬ 
spiracy between them. 

The Court : No. If somebody is hired by a person to take part in 
a conspiracy, and with knowledge takes part in it, notwithstanding 
he is being paid for it separately, he is none the less a conspirator. 

Mr. Kelly: And the employer as well, if your Honor please. 

The Court: Well, the presupposition is that the employer is a 
conspirator. So anybody, whether or not you might say that they 
entered the service of another for a particular job—if they are in 
it with guilty knowledge that is all that is necessary. 
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Mr. Gaskins: Of course we renew all our old time exceptions, if 
your Honor please. 

The Court: The exceptions, Mr. Gaskins, which you took to my 
refusals to charge 1 have noted. Now, if 1 have not covered every¬ 
thing— 

Mr. Gaskins: No, nothing except that I have called attention to. 


95 And he it further remembered, that the exceptions taken 

to the rulings of the Court as hereinbefore set forth were so 
taken by the said defendant then and there in open Court upon 
the rendition of the said rulings then and there separately and 
severally entered upon the minutes of said Court hearing the same, 
and in order that the aforegoing matters and things which would 
not otherwise appear of record may appear, and that it may be made 
known that the aforegoing constitutes the substance of all of the 
evidence given in the course of the trial of said cause, counsel for 
the defendants pray the Court to sign this their Bill of Exceptions 
and to have the same for and effect as'to each of said exceptions as 
though each were set in a separate Bill of Exceptions, and the same 
is done nunc pro tunc. Signed and sealed by the Court, this 19th 
day of October, A. 1). 1925. 

WALTER F. McCOY, 

Chief Justice. 

Consent to the foregoing: 

FRANK J. KELLY, 

Asst. U. S. Attorney in and for 

the District of Columbia. 

CHAS. S. BAKER, 

JOSEPH BILBREY, 

Attorneys for Defendants. 
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APPELLANTS, 

vs. 

THE UNITED STATES, APPELLEE. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

Blanche Brown, Lawrence Hall, Edward Blackwell, 
Clarence Brannum, William Wright and James Brax¬ 
ton prosecute this appeal from a judgment of the Su¬ 
preme Court of the District of Columbia imposing 
sentences in the penitentiary. 

The charge, in a word, upon which they were con¬ 
victed was that of conspiracy occurring between May 
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1, 1922, to March 31, 1924, to violate the provisions of 
title Two of what is commonly known as the Volstead 
Act, in four particulars, viz: 

1. Transportation of liquor from Virginia to the 
home of John Phoenix in the District of Columbia. 

2. Maintaining the premises where John Phoenix 
lived by keeping liquor there. 

3. Possession of liquor at home of John Phoenix. 

4. Selling liquor as a beverage at the home of 
William Blackwell located in the District of Columbia. 

Some fifty-odd overt acts were alleged, seventeen of 
which were committed by John Phoenix who was in- 
dieted, hut who plead guilty after the trial started and 
was used by the Government as its witness. 

This case was made and the evidence upon which the 
defendants were convicted was obtained in the follow¬ 
ing manner; 

On November 25, 1922, Donald V. Murphy, a police 
officer, was called to premises 2141 H Street, to investi¬ 
gate the death of one George McDonald. On account 
of the condition of the body of the deceased, Murphy 
concluded that he might have died of poisoned whiskey. 
(K. p. 27.) This assumption was erroneous, but the 
true facts were not developed until the Coroner’s in¬ 
quest and until after this case had been made against 
appellants. 

On questioning some of McDonald’s companions as 
to the cause of the former’s death, Murphy was told 
that the party had been on a drunk and that the 
whiskev had been obtained from the home of William 
Blackwell, who at the time of this trial was deceased. 
(P. p. 27 and 3G.) Murphy then went to the home of 
said Blackwell and, without a warrant, searched his 
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house. Some liquor was found there and, on protest¬ 
ing search and seizure without a warrant, Blackwell 
was told by the officer that “This was an unusual case, 
and a little different. Come down stairs, I want to talk 
to you.” The officer then told Blackwell what he had 
heard about the dead man’s friends buying whiskey 
from Blackwell, and said: “One of the men that drank 
some of that is dead. We have reason to believe that 
it may be poison. If it is poison , we ought to get hold 
of every bit of it before it gets out and poisons any 
more.” (R. p. 27.) William Blackwell then told the 
officer that he got the whiskey from appellants, Edward 
Blackwell and Clarence Brannum, who worked for 
Blanche Brown. Blackwell then said he thought the 
whiskey came from John Phoenix, and told the officer 
that he wanted him to get the whiskey and make sure 
of the analysis, as that was his, Blackwell’s, best evi¬ 
dence, that he was not guilty of causing the death of 
McDonald. (R. p. 28.) 

Starting in with John Phoenix, all of the persons 
charged in the indictment were placed under arrest, 
taken to the police station and regaled with the fact 
that an investigation was being made of the death of 
McDonald, whose death the police officers informed 
them was caused by drinking poisoned whiskey which 
the officers stated William Blackwell said appellants 
had transported and sold to him, and he in turn had 
sold to friends of the deceased. 

Appellants then made separate statements about 
bringing some liquor from Maryland,— not from Vir¬ 
ginia as alleged in the indictment. 

As illustrating more in detail just how their state¬ 
ments were obtained, we quote from the testimony of 
Officer Murphy: 
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“Braxton is brought in and asked about this 
case. He doesn’t seem to know anything about 
this case; he doesn’t want to talk much. I tell him, 
Phoenix has told me all about it; and I show him 
the statements, and 1 said , ‘He signed it/ and he 
looks at it and kind of smiled, and I called Phoe¬ 
nix in. I said to him, ‘John, tell James what you 
have told me.’ He said, ‘I told him all about the 
road trip, how I went over, and he said, ‘ There is 
a man dead’ and he said ‘ They think maybe it 
might be poisoned whiskey/ and Braxton said, 
‘ Well y in that case 1 will tell you the truth.’” 
(Italics supplied.) (Rp. 29.) 

The above confessions wrung from these defen¬ 
dants, one by one, are the principal factors in the evi¬ 
dence adduced at the trial, but they in turn were sup¬ 
plemented by the testimony of John Phoenix, which 
was injected into the case in a manner almost as in¬ 
teresting and as unexpected as that in which the con¬ 
fessions were obtained. 

To quote briefly from the record, 

“The Clerk: Gentlemen, there are seven de¬ 
fendants in this case are there not? 

“Mr. Kelly: Seven defendants. 

“The Clerk: John Phoenix is one of them and 

it appears that he has never been arraigned. 
******* 

“Mr. Gaskins: If your Honor please, I submit 
this man is entitled to have advice and to be repre¬ 
sented by counsel. We will gladly accept the as¬ 
signment if the Court cares to appoint us. 

“Mr. Kelly: Phoenix has told me, as a repre¬ 
sentative of the Government, that he wished no 
attorney appointed in the case. I will gladly ap¬ 
proach with the other counsel if there is any ques¬ 
tion about that representation.” 

******* 
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“The Court: Phoenix, you understand that you 
are entitled to counsel in this case, if you wish! 

“Mr. Kelly: I will ask the Court to inquire if 
he wants counsel, so there will be no misunder¬ 
standing. 

“The Court: Do you want counsel, or do you 
want to stand on your plea of not guilty! 

“Mr. Kelly: I object to the question as framed. 

“The Court: What is that! 

“Mr. Kelly: May I have that question put 
again! 

“The Court: I ask him whether he stands on 
his plea of not guilty. If he does, then I shall as¬ 
sign counsel. 

“The Defendant Phoenix: I will make a plea 
of guilty. ,, 

Phoenix, who, according to his own testimony did 
most of the transporting, storing and selling of whis¬ 
key, testified in a sketchy and disconnected manner 
that on May 17, 1922, at ten o’clock in the morning on 
Eye Street between 26th and 27th Streets he met ap¬ 
pellant Lawrence Hall, and entered into an agreement 
to get some whiskey from Virginia, to store it in and 
sell it from Phoenix’ house and whack the profits. (R. 
22.) That thereafter, Wright, then Braxton, and then 
Blanche Brown, Blackwell and Brannum came into 
the arrangement, and from time to time they all hauled 
whiskey from Virginia and stored it in his house. No 
other testimony of eonspiracy teas offered. 

The only whiskey discovered and produced in evi¬ 
dence was that found on the premises of William 
Blackwell, who was not named in the indictment. 

Appellants assignments of error are as follows: 

1. In permitting a plea of guilty to be received from 
one of defendants in the presence and hearing of the 
Jury. 
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2. In overruling a motion to withdraw a juror be¬ 
cause of the action of the Prosecuting Attorney, in in¬ 
structing and permitting one of the defendants to 
withdraw a plea of not guilty and enter a plea of 
guilty, during the trial and in the presence of the jury. 

3. In permitting the witness Phoenix, over objec¬ 
tion, to testify as to what Hall told him about the de 
fondant Blanche Brown. 

4. For overruling defendants’ motion to strike out 
the testimony of the witness Phoenix as to what Hall 
and Brown told him. 

5. In permitting Donald Murphy, over objection, to 
testifv as to conversation between himself and the de- 
fondant Braxton, at the Station House. 

6. In permitting Donald Murphy, over objection, to 
testify as to conversation between himself and the de- 
fendant William Wright at the Station House. 

7. In permitting Donald Murphy, over objection, to 
testifv as to conversation between himself and the de- 
fendant Clarence Brannum at the Station House. 

8. In permitting Donald Murphy, over objection, to 

testifv as to conversation between himself and the de- 
%/ 

fendant Edward Blackwell at the Station House. 

9. In permitting Donald Murphy, over objection, to 
testify as to conversation between himself and the de¬ 
fendant Lawrence Hall at the Station House. 

10. In permitting Donald Murphy, over objection, 

to testifv as to conversation between himself and the 
* 

defendant Blanche Brown at the Station House. 

11. In admitting in evidence the alleged confession 
of the defendant John Phoenix. 

12. In admitting in evidence the alleged confession 
of the defendant James Braxton. 

13. In admitting in evidence the alleged confession 
of the defendant William Wright. 
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14. In admitting in evidence the alleged confession 
of the defendant Clarence Brannum. 

15. In admitting in evidence the alleged confession 
of the defendant Edward Blackwell. 

1G. In admitting in evidence of the alleged con¬ 
fession of the defendant Lawrence Hall. 

17. In admitting in evidence of the alleged con¬ 
fession of the defendant Blanche Brown. 

18. Because of the misconduct of the District At¬ 
torney in stating in the presence of the Jury, 4 4 Yes 
that is one of the dead men.” 

19. In denying the motion to withdraw a juror be¬ 
cause of the said misconduct of the District Attornev. 

20. In refusing to grant defendant’s prayer num¬ 
bered 1. 

21. In refusing to grant defendants’ prayer num¬ 
bered 3. 

22. In refusing to grant defendants’ prayer num¬ 
bered 4. 

23. In refusing to grant defendants’ prayer num¬ 
bered 5. 


ARGUMENT. 

Of the numerous errors assigned, those relating to 
the alleged Confessions—are of such paramount im¬ 
portance that the others are omitted or are very 
briefly treated. 


THIRD ASSIGNMENT. 

Without having shown any concerted action on 
her part or any consent or agreement on her part to 
enter upon the common unlawful enterprise, Phoenix 
was permitted over objection and exception to testify 
that in July Lawrence Hall told Phoenix that Hall 
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could not go with him for whiskey, because he was 
going to take Blanche Brown and get a load. Phoenix 
also was permitted to testify over objection and ex¬ 
ception that in November, 1922, Lawrence Hall told 
Phoenix Blanche Brown was going to hire Eddie 
Blackwell and Clarence Brannum to work for her, and 
that Blackwell, Brannum, Braxton, Wright and Hall 
brought over 19 cases of whiskey, 5 of which were for 
Blanche Brown. It was these five cases the witness 
testified were sold for Brown which testimonv of the 
alleged sale the Court admitted ivas hearsay. (R. p. 
23.) 

It is the contention of counsel that all of this testi¬ 
mony was obviously hearsay and very prejudicial. It 
was therefore error to permit it to be given before the 

jury- 


FOURTH ASSIGNMENT. 

Over objection and exception and a motion to strike, 
Phoenix (R. pp. 24, 25) was permitted to testify that 
Hall, Braxton, Wright and himself on November 23, 
1922, purchased in, and transported from, Maryland 
19 cases of whiskey which were taken to Blanche 
Brown’s house. Notwithstanding the fact that on 
cross-examination Phoenix denied that the 19 cases 
purchased on the 23rd of November went to Brown’s 
house, and stated that it went to his house. His testi¬ 
mony on direct was prejudicial and should not have 
been admitted. 
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ASSIGNMENTS 5 TO 17 INCLUSIVE. 
ALLEGED CONFESSIONS NOT ADMISSIBLE. 

We submit that the record clearlj* discloses that the 
several oral as well as the several written statements 
were not voluntary and therefore inadmissible. In 
considering the situation in which appellants found 
themselves we start with the finding of the body of 
George McDonald whose death police officer Donald V. 
Murphy erroneously supposed was caused by poisoned 
whiskey which Murphy is informed was purchased 
from William Blackwell who also died before the 
bringing of the indictment in this case. Murphy 
places Blackwell under arrest, searches his house and 
tells Blackwell that McDonald died of poisoned whis- 
kev sold by Blackwell. Being thus accused, William 
Blackwell to save himself from a threatened charge of 
murder, the defense to which would be proof that the 
• whiskey he sold was not poisoned, admits that he sold 
the whiskey and implicates Edward Blackwell, Clar¬ 
ence Brannum. William Blackwell is then taken to the 
station house. 

Next in order John Phoenix, William Wright and 
James Braxton are arrested and taken to the station 
house. Phoenix is questioned alone and is told every¬ 
thing about the dead man and the poisoned whiskey. 
Phoenix is then confronted with Blackwell and being 
so confronted he makes a confession and implicates 
Edward Blackwell, Lawrence Hall, Blanche Brown and 
Clarence Brannum. (R. p. 28.) 

Officer Murphy at this point persuades William 
Blackwell to send out for Hall, Brown, Brannum and 
Eddie Blackwell. 
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“I talked with him regarding getting these other 
defendants, or people we thought might be defen¬ 
dants in. I asked him to call his drivers in and to 
send them out to round up the other people. And 
l encouraged him,—‘don’t tell them what you are 
in there for.’ He called them in, Wright and 
Braxton, and told them, he said, ‘Mr. Murphy has 
got me in here, and I want you to bring in Blanche 
Brown, Lawrence Hall, Eddie Blackwell and 
Brannum.’ He said, ‘They can prove something,’ 
he said. ‘I have got to get them in here. Now 
take the cars and go out and get them.’ Which 
they did.” 

The persons sent for are brought in and all of ap¬ 
pellants are at the station house. William Blackwell 
has admitted selling liquor and wants to trace the 
source of it so as to prove that it was not poisoned. 
Phoenix has admitted handling liquor because William 
Blackwell, who has been charged with selling liquor 
that killed a man, asked him to tell everything so as to 
clear William Blackwell. 

As we now have the stage set, we will observe more 
minutelv the action as it relates to each one of the 
appellants with a singular view to ascertaining 
whether his alleged oral and written confessions are 
voluntarv and admissible. 

(Officer Murphy) : “Braxton is called in (from 
a cell to the Sergeant’s room) and asked about 
this case. He does not seem to know anything 
about it and he doesn’t want to talk much. I tell 
him, ‘Phoenix has told me all about it’ and I 
show him the statement. And I said, ‘He signed 
it,’ and he looks at it and kind of smiled and I 
called Phoenix in. (Phoenix comes from a cell to 
the Sergeant's room) I said to him ‘John, tell 
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James what you have told me.’ He said, 4 1 told 
him all about the road trip, how I went over, and 
* * * there is a man dead and * * * they 

think maybe it might be poisoned whiskey 1 and 
Braxton said, ‘Well in that ease 1 will tell you 
the truth. 1 * (R. p. 29.) I told him, I said, ‘We 
found a fellow dead this morning. We understand 
that he bought stuff from Willie (William) Black- 
well, and John (Phoenix) tells us that it is so, and 
that you fellows went over the road. ’ I even told 
them about how much they paid for whiskey. He 
said, ‘is that right’? ‘Did John tell you?,’ 
and I said, ‘Yes.’ And he stood hesitating. I 
showed him the paper and 1 called John in, and 
John said ‘Yes, I told them everything. 1 (R. 
p. 33.) 

Braxton would not say anything until Murphy 
brought Phoenix in. He asked me did John tell me 
that and then didn’t say any more, but just hesitated 
and didn’t say any more. Phoenix was sent for and 
then he went all over the story and turned to Braxton 
and said, “Yes, I told them everything.” It was at 
this point that Braxton signed the statement that had 
theretofore been signed by Phoenix. 

“When Braxton was being questioned by wit¬ 
ness, Phoenix was brought out and witness said 
to him ‘Phoenix, you go ahead and tell him what 
you told me, 1 and then Phoenix told him a man 
had died and it was best to tell the truth: that 
Braxton said, ‘Why certainly if John told that it 
is true.’ ” (R. p. 36.) 

We have reviewed in some detail the testimony 
touching the alleged confession of Braxton for the 
reason that the same methods were used in obtaining 
a statement from each of appellants. We quote the 
record page 36: 
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“ Witness started out by telling each of the de¬ 
fendants that a man died, that two witnesses said 
he bought the whiskey from (William) Blackwell 
and that Blackwell got it from Hall and the other 
defendants.” 

Before closing the review of the evidence on this 
point, we desire to make one more quotation from the 
record. At bottom of page 42, we find the following: 

“By the Court : 

Q. Officer, in talking to each one of these defen¬ 
dants, after you got your information, as you say, 
from William Blackwell, did you or did you not, 
where they denied it, let them know immediately 
what you had been informed, and wasn’t it your 
expectation, as you say, in each case that if you 
did not show you knew anything you would not 
get anything, but if you let them know what you 
were told you would get it? A. That is true.” 

While we must commend Officer Murphy’s zeal in 
running down what he no doubt believed was poisoned 
whiskey the drinking of which had caused a man’s 
death, we earnestly contend that the statements ob¬ 
tained by him both oral and written were beyond ques¬ 
tion involuntary and should not have been given in 
evidence against them. 

It appears from the question propounded by the 
trial justice that he was of the opinion that Murphy’s 
telling appellants about the dead man and the fact that 
other persons might be poisoned by the same whiskey, 
unless it was traced and destroyed, did not create any 
fear in the minds of appellants and thereby compel 
them to make the admissions which were later intro¬ 
duced in evidence. Nor did the trial justice consider 
the fact that Murphy used Phoenix to exhort them to 
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confess stating that, “a man had died and it ivas best to 
tell the truth,” as rendering the subsequent statements 
made by appellants involuntary. 

We respectfully submit that the opinion of the trial 
justice in this respect was erroneous. We contend that 
even a cursory examination of the adjudicated cases 
will demonstrate our proposition. One clear rule on 
the question of confessions is found in the case of 
Bram vs. United States, 168 U. S., at page 549. 

“The rule is not that in order to render a state¬ 
ment admissible the proof must be adequate to es¬ 
tablish that the particular communications con¬ 
tained in the statement were voluntarily made, 
but it must be sufficient to establish that the mak¬ 
ing of the statement was voluntary; that is to say, 
that from the causes which the law treats as 
legally sufficient to engender in the mind of the ac¬ 
cused hope or fear in respect to the crime charged, 
the accused was not involuntarily impelled to make 
a statement, when but for the improper influence 
he would have remained silent . 11 

Another clear exposition of the rule as applied to 
confessions is to be found in the opinion of Mr. Justice 
Brandies in the case of Wan vs. United States, 266 
U. S. 15. 

“A confession is voluntary in law if, and only 
if, it was, in fact, voluntarily made.” 

In the light of these expressions from our highest 
judicial tribunal, we ask, “Were the confessions of 
these appellants voluntarily made, or were they 
coerced by tale of the poisoned whiskey and the dead 
man? Officer Murphy said that none of them would 
talk until he had told them about the dead man, and 
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that lie wanted to find the balance of the poisoned 
whiskey. Was not this enough to create a state of 
fear and compulsion in the minds of appellants? 

“The human mind under pressure of calamity is 
easily seduced, and is liable, in the alarm of 
danger, to acknowledge indiscriminately a false¬ 
hood or a truth, as different agitations may pre¬ 
vail.” 

Brain vs. United States, supra. 

Murphy told appellants that he had a witness who 
knew the whiskey which McDonald drank before his 
death, came from William Blackwell, who claimed he 
got it from Phoenix, who said appellants brought it 
over the road. Murphy also told appellants that he 
was investigating the death of a man and wanted to 
know who had sold him the poisoned liquor. Wanted 
to know where the liquor was so that he could destroy 
it. 

These statements of Murphy we submit created the 
same situation as existed in the Bram case, when the 
defendant was told of Brown’s having stated that he 
saw Bram do the murder. In the one case Bram was 
told some one saw him do the murder. In the other 
case appellants were told of witnesses to the hauling 
and selling poisoned whiskey that had killed a man. 
There Bram, being so confronted, made a statement 
later used in evidence against him, denying the witness 
could have seen him, to remove the suspicion from him¬ 
self. In the case at bar appellants make a statement 
for the same reason, to wit, prove by the whiskey 
itself that it was not poisonous, and thereby re¬ 
move from themselves any suspicion of having com¬ 
mitted murder. 


In Perrygo vs. United States, 55 App. D. C. 80, 83, 
this Court stated: 

‘‘The undoubted purpose of confronting the de¬ 
fendant with the Hill girl was to induce him to 
make an incriminatory statement. No other pur¬ 
pose could have been subserved by her presence. 
It was a play upon the emotions and credulity of 
the defendant at a time and in circumstances 
calculated to produce the expected result—a con¬ 
fession. ” 

In view of the fact that Murphy testified that if he 
had not told appellants what he knew they would not 
have told him anything, it plainly appeared from his 
testimony that the confessions both oral and written 
were involuntary. Therefore in consequence of the 
admission in evidence of these statements appellants 
were deprived of the privilege protection secured to 
them by our constitution and laws. 

REFUSAL TO GRANT INSTRUCTIONS. 

Instruction numbered one offered by appellants re¬ 
capitulated the several elements of the indictment and 
should have been granted. The indictment covered 14 
printed, and 25 typewritten pages full of technical 
averments. The court’s charge did not explain what it 
was all about. The requested instruction did serve the 
purpose of reducing this voluminous charge to simple 
language. 

Appellants also offered an instruction (No. 5 Rec. p. 
47) to the effect that the confessions should not be con¬ 
sidered unless voluntarily made, and only against the 
parties making the same, and unless there was evi¬ 
dence independent of the confessions that the crime 
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charged had been committed. This instruction was re¬ 
fused over exception and the court did not cover the 
matter in the general charge. 

These appellants have not had the benefit of a trial 
in accord with the settled law of this jurisdiction. For 
this reason we respectfully submit the judgment of the 
trial court should be reversed to the end that appel¬ 
lants may have a new trial. 

Respectfully submitted, 


Joseph H. Bilbrey, 
Charees S. Baker, 
Attorneys for Appellants. 
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Blanche Brown, Edward Blackwell, Clarence 
Brannum, William Wright, James Braxton, and 
Lawrence Hall, appellants, 

v. 

The United States, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Appellants, six in number, prosecute this appeal 
from a judgment of the Supreme Court of the District 
of Columbia, holding a criminal term, imposing 
sentences in the penitentiary, following conviction for 
conspiracy to violate the National Prohibition Act. 

The evidence showed a series of liquor-law viola¬ 
tions extending over substantially the period of time 
set forth in the indictment under which appellants 
were convicted in the court below. The principal 
activities carried on by the defendants herein referred 
to as appellants, as disclosed by the evidence, were the 
illegal procuring, transportation, possession, and sale 
of intoxicating liquor. 
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In May, 1922, John Phoenix, who pleaded guilty 
before the jury was sworn, lived at premises 2604 I 
Street Northwest, in Washington, D. C. He knew 
all of appellants who have prosecuted this appeal. 
He met Lawrence Hall May 17, 1922, and the latter 
proposed they work as partners in the business of 
procuring, storing, and selling liquor. Hall proposed 
that the witness and William Wright, Hall's rum 
runner, should haul liquor with him, unload it in 
Phoenix 's house, Wright and Phoenix then to effect 
the sale of the liquor. The profits were to be 
“whacked up .” 

Phoenix, pursuant to this unlawful agreement, met 
Hall on May 20, three days later, who came to the 
home of Phoenix with Wright. Hall purchased ten 
cases of whiskey, put it in the house of Phoenix; the 
next day Phoenix and Wright sold it; Hall came 
down that night, the money was divided between 
Phoenix, Wright, and Hall, the last named suggesting 
that Phoenix hire James Braxton, so that Phoenix 
could stay home and guard the liquor. May 27th 
Phoenix hired Braxton, agreeing to pay him $25 per 
week, Hall suggesting this salary because that was 
all he was paying Wright. Hall, Phoenix, Wright, 
and Braxton hauled liquor from the country below 
Alexandria, Virginia. Other liquor transactions took 
place between May and July, 1922, in which the 
above-named four appellants took part, according to 
the testimony of Phoenix. 

In July, 1922, Blanche Brown became an active 
participant in liquor transactions, Hall informing 


3 


Phoenix on one occasion he could not make a con¬ 
templated trip because he was going with Blanche 
Brown for a load of liquor. On the night of the day 
this news was imparted to Phoenix, a meeting was 
had between Hall, Phoenix, Wright, Braxton, and 
Blanche Brown, as the result of which the woman’s 
Cadillac was loaded with liquor. Phoenix paid for 
fourteen cases loaded on Ford cars that same night, 
Hall furnishing him the money. The next day 
Braxton and Phoenix sold the fourteen cases in 
Washington. 

In November, 1922, Hall told Phoenix that Blanche 
Brown intended hiring Edward Blackwell and Clar¬ 
ence Brannum to work for her, and on the night of 
November 23, 1922, Blackwell, Brannum, Braxton, 
Wright, and Hall were at Phoenix’s house; they 
“went over” for a load of liquor, brought back nine¬ 
teen cases, fourteen of which belonged to Hall and 
five of which belonged to Blanche Brown. The 
liquor was unloaded at Phoenix’s house. The next 
morning Blackwell and Brannum, Brown’s hired 
agents, came to the house and got five cases of whisky. 

Prior to this event Blanche Brown had come over 
to the house of Phoenix on an average of tivo or three 
times a week and “settled ” for whisky. 

On the Saturday of the week in which November 
23 occurred, Donald V. Murphy, a police officer, 
came to Phoenix’s house and arrested Blackwell, 
Brannum, Wright, Braxton, and Phoenix. Later 
Lawrence Hall and Blanche Brown were brought in. 
All were taken to No. 3 Police Station and questioned. 


4 


Phoenix knew Blanche Brown twelve years. She 
lived at 783 Irving Street, Northwest, Washington. 
Phoenix stated he entered a plea of guilty of his own 
free will. (Rec. pp. 22-25.) 

The foregoing is substantially the testimony as 
given by John Phoenix. In many particulars it is 
supported by the statements of the appellants as 
those statements were furnished the police by the 
accused. 

Donald V. Murphy, the police officer, was engaged 
in probing the circumstances of the death of one 
George McDonald, at 2141 H Street Northwest, 
when he ran across evidence which indicated that 
the deceased might have come to his death by drink¬ 
ing poisoned liquor. Following this clue he learned 
that the liquor might have come from the home of 
one William Blackwell, who at the time of the trial 
was deceased. He visited Blackwell and learned 
from him the connection that Phoenix and the others 
had with liquor-running transactions. The arrests 
of the persons suspected resulted. 

ARGUMENT 

Appellants filed twenty-three assignments of error 
but frankly state that they consider the ones relating 
to the confessions of such great importance that they 
omit or briefly treat the others. The first two 
assignments relate to the plea of guilty entered by 
Phoenix. 

Appellant claimed that the action of the trial court 
in permitting John Phoenix to enter a plea of guilty 
to the indictment when the case was called for trial 
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was reversible error, but they refrained from indi¬ 
cating in what respect the remaining defendants were 
prejudiced. It has been held in cases too numerous 
to cite that the question of allowing a defendant who 
has pleaded guilty to testify as a witness rests in the 
sound discretion of the trial court. No claim is 
made in appellants’ brief that the court abused this 
discretion. 

In Taylor et al. v. State, 102 So. 884, the Supreme 
Court of Florida affirmed the conviction of several 
defendants for murder where, at the conclusion of 
the evidence, a motion, on behalf of one of them, 
for an affirmative charge was granted, whereupon he 
was called as a witness and testified on behalf of the 
State, over the objections of the other defendants. 
In the instant case, Phoenix had never been arraigned, 
and although the brief of appellants makes the claim, 
nowhere is there to be found in the record any fact 
which would justify appellants’ conclusion that the 
District Attorney “instructed” Phoenix to enter a 
plea of guilty. On the contrary, the trial court 
inquired of Phoenix, who had not yet been arraigned 
to plead, whether he desired counsel to represent him. 
His reply was positive that he wanted to enter a 
plea of guilty. 

The question of permitting a defendant to change 
his plea has always been left to the sound discretion 
of the trial court, and unless abuse of that discretion 
is shown it will not constitute reversible error. The 
court might well, in its discretion, have allowed 
Phoenix to withdraw or change his plea, and the 
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remaining defendants would not have been prejudiced 
thereby. 

Had Phoenix originally entered a plea of guilty, 
the court might have refused him permission to change 
that plea to one of not guilty. In a prosecution for 
an alleged violation of the liquor law, refusal to allow 
a withdrawal of a plea of guilty held not abuse of 
court's discretion. Blackburn v. State, 146 N. E. 398. 

The accused is not entitled to withdraw plea of 
guilty, made on the advice of the United States 
Attorney, and his promise to recommend a light 
sentence, on defendant's discovery .that Court intends 
to disregard such recommendation. Gamerata v. 
U. S., 2 Fed. (2nd) 650. 

Act of one conspirator imputable to all 

The third assignment of error deals with the re¬ 
ception in evidence of the statement of the witness 
Pheonix, concerning what Hall told him about the 
defendant Blanche Brown. The testimony of Pheonix 
on this point was certainly binding against Hall, and 
so far as the record discloses the objection to the 
statement of the witness was raised as much on behalf 
of Hall as on behalf of Blanche Brown. 

It is not essential to establish conspiracy 
that actual proof be offered of a definite plan 
or agreement entered into by conspirators, 
but it is sufficient if the evidence shows a 
concert of action in the commission of the 
unlawful act or other facts and circumstances 
from which the natural inference arises that 
the unlawful overt act was in furtherance of 
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a common design, intent, and purpose of the 
alleged conspirators. Davidson v. U. S., 274 
Fed. 285. 

This was a case where certain employees of a tele¬ 
phone company in the city of Cleveland united to 
destroy the service, including the obstruction of 
certain activities of the Federal Government in that 
city. The Court observed that a charge of con¬ 
spiracy is one that is not easily susceptible of direct 
proof, commenting on the fact that the proof in this 
particular case showed that some of the employees 
merely acted as “lookouts” or informers for the 
other striking employees of the Company. 

A conspiracy is proved, either expressly, as where 
one of the persons implicated consents to be examined 
as a witness for the prosecution (as was the case with 
John Phoenix), or by the proof of facts from which a 
jury may fairly infer the existence of the offense. It 
is seldom that express proof can be secured. In fact, 
as plots are in their nature secret and difficult of 
discovery, it has been uniformly held that though 
a common design is of the essence of the charge, yet 
it is not necessary to prove that the defendants came 
together and actually agreed in terms to have that 
design and to pursue it by common methods. In 
nearly all cases a conspiracy must be proved by cir¬ 
cumstantial evidence; that is, by the proof of facts 
from which it may be fairly implied that the de¬ 
fendants had a common object, and that the acts of 
each, though they may be different in character, were 
all done in pursuance of a common end and calculated 
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to effect the common purpose. If it can be made to 
appear that the parties steadily pursued the same 
object, whether acting separately or together, by 
common or different means, all leading to the same 
unlawful result, evidence is properly admissible to 
this end. Concurrence of action on a material point 
is sufficient to enable the jury to presume concur¬ 
rence of sentiment. From this presumption the ac¬ 
tual fact of conspiracy may be inferred. 

New members may come into a conspiracy at any 

time 

It is respectfully submitted that all the evidence 
showed Blanche Brown to have been one of the 
original conspirators. Even if she had not been one 
of the persons originally entering into the agreement, 
a conspiracy will open and let in new members. It 
was not necessary for the Government to show that 
the conspiracy in this case originated with all of the 
defendants, for every person entering into a con¬ 
spiracy already formed is deemed to be a party to 
all acts done by any of the other parties, before or 
afterwards, if done in furtherance of the common 
design. See State v. Larkin , 49 N. H. 39. 

Acts and declarations of coconspirators and acts 
done at different times and even by different indi¬ 
viduals are properly admitted in evidence against the 
accused upon the above-stated principle, for the true 
rule is that whatever is said or done by any one of 
the number in furtherance of the common design 
becomes a part of the res gestae , and is the act or 
saying of all. New parties coming in do not destroy 


9 


the conspiracy hut by entering into the plans already 
formed or partly carried out , become equally liable with 
those who hatched the plot. 

It is the principle of agency , which, when once 
established, binds the conspirators together and 
makes them mutually responsible for the acts and 
declarations of each. 

In the case of Commonwealth v. McClean , 2 Par¬ 
sons (Pa.) 368, Judge King laid down a rule of law 
affecting conspiracy which was distinctly approved 
by the Supreme Court of Iowa, in the case of State v. 
Sterling , 34 Iowa 443. In that case the Court made 
this apt observation: 

In prosecutions for criminal conspiracies the 
proof of the combination charged must almost 
always be extracted from the circumstances 
connected with the transaction which forms 
the subject of the accusation. In the history 
of criminal administration the case is rarely 
found in which direct and positive evidence of 
criminal combination exists. To hold that 
nothing short of such proof is sufficient to 
establish a conspiracy would be to give 
immunity to one of the most dangerous crimes 
which infest society. Hence, in order to dis- • 
cover conspirators, we are forced to follow 
them through all the devious windings in 
which the natural anxiety of avoiding detec¬ 
tion teaches men so circumstanced to envelop 
themselves, and to trace their movements from 
the slight, but often unerring marks of progress, 
which the most adroit cunning can not so 
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effectively obliterate, as to render them un- 
appreciable to the eye of the sagacious investi¬ 
gator. It is from the circumstances attending 
a criminal, or a series of criminal acts, that we 
are able to become satisfied that they have been 
the results not merelv of individual, but the 
products of concerted and associated action, 
which, if considered separately, might seem 
to proceed exclusively from the immediate 
agents to them, but which may be so locked 
together by circumstances, in themselves 
slight, as to leave the mind fully satisfied that 
these apparently isolated acts are truly parts 
of a common whole; that they have sprung 
from a common object, and have in view a 
common end. The adequacy of the evidence 
in prosecutions for a criminal conspiracy, to 
prove the existence of such a conspiracy, 
like other questions of the weight of evidence, 
is a question for the jury. 

The usual method of proving a criminal conspiracy 
is to begin by showing that the defendants all knew 
each other or were in correspondence or communica¬ 
tion, or were in a certain sense acquainted with each 
other, so as to show that an unlawful agreement 
between them is not improbable; and if to this there 
can be added evidence of consultations or private 
meetings, or letters or verbal messages , there is then a 
strong foundation for the evidence to be subsequently 
given of the overt acts of each of the defendants, in 
furtherance of the common design. The Court may 
even permit the order of proof to be varied, if it 
appear that the case can be developed more con- 
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veniently in that way. The Supreme Court of Mary¬ 
land took this view in the case of Bloomers v. State , 
48 Md. 521. The Supreme Court of North Carolina 
went still further by reversing the order of proof 
altogether and allowing proof of the guilt of the 
defendants to precede proof of the conspiracy. This 
doctrine being approved by the Supreme Court on 
error. In the cases of Lawson v. State , 32 Ark. 220 
Brown v. State , 30 Miss. 656, and Johnson v. State, 
29 Ala. 62, it was said that the trial court, in its dis¬ 
cretion, under peculiar and urgent circumstances, may 
dispense with the prior proof of conspiracy upon the 
undertaking of the prosecution to produce it after¬ 
wards. Hence there was no error in permitting 
Phoenix to testify about Hall's conversation with 
him. 

Wherever the writings or words of any of a group 
of persons charged with or implicated in a conspiracy 
can he considered in the nature of an act done in 
furtherance of the common design , they are admissible 
in evidence not only as against the party making the 
same hut as proof of an act from which the jury may 
infer the conspiracy itself. 

With respect to the admissions of coconspirators, 
the general rule is that admissions are only admissible 
against the party who makes them; but where 
several persons are shown to have combined, for the 
same unlawful purpose, any act done by one of the 
party, in pursuance of the concerted plan, with 
reference to the crime charged, is the act of all, and 
proof of such act is evidence against any and all of 
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the others who were engaged in the same conspiracy. 
When once the conspiracy or combination is estab¬ 
lished, the act or declaration of one conspirator or 
accomplice in the prosecution of the enterprise is 
considered the act or declaration of all, and therefore 
imputable to all. All were deemed to assent to or 
command what is said or done by any one in further¬ 
ance of the common object. See Wharton’s Criminal 
Evidence, Vol. 2, Sec. 698; also see Levison v. State, 
54 Ala. 520; People v. Gonzales, 136 Cal. 666; Daniels 
v. State , 78 Ga. 98; People v. Kief, 12 N. Y. Supp. 
896; Note in 19 L. R. A. 745; American Fur Co. v. 
U. S 2 Pet. 358; Nudd v. Burrows, 91 U. S. 427. 

The court did not err in admitting evidence of other 

transactions 

It is claimed by appellants that the testimony of 
John Phoenix, on direct examination, that Hall, 
Braxton, Wright, and the witness, on November 23, 
1922, purchased and transported nineteen cases of 
whisky from the State of Maryland to the home of 
Blanche Brown, in the District of Columbia, was 
prejudicial and should not have been admitted. 
When it is remembered that all of the appellants 
were charged in the indictment with having con¬ 
spired, combined, confederated, and agreed together 
to commit certain offenses against the United States 
of America—that is to say, to violate the provisions 
of Title II of the Act of Congress known as the 
National Prohibition Act and that one of the 
offenses was the unlawful possession of intoxicating 
liquors on the premises of John Phoenix at 2604 I 
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Street Northwest, Washington, D. C., the testimony 
of Phoenix becomes very material. He testified 
(Red., pp. 23-24) that on November 23rd, nineteen 
cases of whisky were bought in Maryland and taken 
to Blanche Brown's house and the next morning four¬ 
teen of these cases were taken to his house , which was 
2604 I Street Northwest , Washington, D. C. His 
testimony was evidence that on a date, included in 
the indictment, there was unlawfully possessed and 
kept at his house, No. 2604 I Street Northwest, in 
Washington, D. C., fourteen cases of whisky which 
had been illegally transported from Maryland. 

Question of confessions discussed in assignments 

5 to 17, inclusive 

Appellants certainly can not reasonably be heard 
to complain that their constitutional rights w T ere in¬ 
fringed in this case by whatever William Blackwell, 
who was not a defendant, told police authorities who 
were endeavoring to trace the source of poisonous 
liquor believed to have caused the death of one 
George McDonald. Appellants can not complain if 
Blackwell's house was searched without a warrant. 
See Remus v. U. S., 291 Fed. 501. It makes no dif¬ 
ference what motive William Blackwell had by in¬ 
forming the police of the conspiracy which appellants 
were conducting, because he is not a party appellant 
and was not indicted in this case. 

Appellants can not be heard to complain that the 
rights of John Phoenix were infringed, because he did 
not complain and it was chiefly on his testimony that 
appellants were convicted. It matters not, so far as 
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the position of appellants is concerned, what means 
the police used to obtain the truth from Phoenix, 
because Phoenix did not complain in the court below; 
had he done so a different situation might be here 
presented. Appellants can not complain, because his 
confession implicated them in the cause when indi- 
viduals associate themselves in an unlawful enter¬ 
prise, any act done in pursuance of the cause by one 
is the act of all and extends to such results as are 
natural or probable consequences, even though such 
consequences were not specifically intended as a part 
of the original plan. See Commonwealth v. Walters , 
266 S. W. 1066. Likewise, every person involved in 
a conspiracy is deemed in law a party to all the acts 
done by any one of the others in furtherance of a 
common design. People v. Walczak , 315 Ill. 49. 
And a conspiracy may be a continuous agreement 
which, once established, may properly be found to 
continue until the consummation of the purposes in¬ 
tended or their abandonment. Nyquist v. U. S ., 2 
Fed. (2nd) 504. 

When confessions acceptable as evidence—Bram case 

discussed 

Appellants would have it that when the facts and 
circumstances surrounding the commission of a crime 
point the finger of suspicion to a person, that person 
may not be placed under surveillance nor in custody 
for the purpose of ascertaining what he knows about 
the crime. If placed under surveillance or in custody, 
he must neither be told the facts and circumstances in 
the case nor be asked what he knows about it. If he 
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is placed under surveillance or taken into custody, he 
is not, says appellants, a free agent. Therefore, what¬ 
ever he may say about his connection with the crime is 
inadmissible against him. 

Or, stated in another way, that because he is 
suspected of crime, the law, says appellants, sur¬ 
rounds him with protection that is denied to any other 
member of society. If he is told of the facts and 
circumstances which placed him under suspicion, it 
is then claimed that because of the accusatory nature 
of the question, or the information conveyed to him, 
anything he might state is involuntary. 

Apparently the appellants take the position that 
where a confession is testified to in any case the 
presumption is that such a confession is inadmissible 
and that the Government is always under the duty of 
first proving that the statement was of a voluntary 
character. In the Federal Courts there is no such 
presumption against a confession, the true rule being 
that if it appears from the evidence that a confession 
was in fact involuntary, it is inadmissible as evidence 
against the accused. In other words, there is no duty 
on the Government to first show the voluntariness of 
the confession, but the accused always has the right 
to cross-examine a witness who is about to relate the 
details of a confession before such details are related. 
That was the privilege which the appellants had in 
the instant case. 

In Brant v. United States, 168 U. S. 549, the Court 
went fully into the history of the law of confessions, 
and the quotation credited to the Supreme Court in 
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the Bram case , as the same appears on page 14 of 
appellant’s brief, was in reality a mere notation to 
Section 3 of Chapter 46 of Hawkins’ Pleas of the 
Crown, by Leach, published in 1787, presumably in¬ 
serted by the editor (see note to Gilliam's case , 2 
Moody, 194), the full notation being as follows: 

The human mind, under the pressure of 
calamity, is easily seduced; and is liable, in the 
alarm of danger, to acknowledge indiscrimi¬ 
nately a falsehood or a truth, as the different 
agitations may prevail. A confession, there¬ 
fore, whether made upon an official examina¬ 
tion or in discourse with private persons, which 
is obtained from a defendant, either by the 
flattery of hope, or by the impressions of fear, 
however slightly the emotions may be im¬ 
planted, is not admissible evidence; for the 
law will not suffer a prisoner to be made the 
deluded instrument of his own conviction. 

The Bram case continues to say, on page 553: 

In the leading case of Reg. v. Baldry (1852), 
2 Den. C. C. 430, after full consideration, it 
was held that the declaration made to a pris¬ 
oner, who had first been cautioned that what 
he said “would” be used as evidence, merely 
imported that such statement “might” be 
used, and could be induced in the mind of 
the prisoner a hope of benefit sufficient to 
lead him to make a statement. * * * “A 

simple caution to the accused to tell the truth, 
if he says anything, has been decided not to be 
sufficient to prevent the statement made being 
given in evidence; and, although it may be 
put that when a person is told to tell the truth, 
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he may possibly understand that the only 
thing true is that he is guilty, that is not what 
he ought to understand. He is reminded that 
he need not say anything, but if be says any¬ 
thing let it be true.” 

In this court the general rule that the con¬ 
fession must be free and voluntary, that is, 
not produced by inducements engendering 
either hope or fear, is settled by the authorities 
referred to at the outset. The facts in the 
particular cases decided in this court, and 
which have been referred to, manifested so 
clearly that the confessions were voluntary, 
that no useful purpose can be subserved by 
analyzing them. In this court also it has 
been settled that the mere fact that the con¬ 
fession is made to a police officer, while the 
accused was under arrest in or out of prison, 
or was drawn out by his questions, does not 
necessarily render the confession involuntary, 
but, as one of the circumstances, such im¬ 
prisonment or interrogation may be taken into 
account in determining whether or not the 
statements of the prisoner were voluntary. 
Hopt v. Utah , 110 U. S. 174; Sparf v. United 
States , 156 U. S. 51, 55. 

Under Bram case man in custody can be free agent 

The opinion in the Bram case does not mean that 
a man in custody can not be a “free agent.” 

Notwithstanding a number of early English cases 
to the contrary, an exhortation that the defendant 
“had better tell the truth” would not make his 
confession inadmissible. Queen v. Reeve } L. R. 1 
C. C. 362; Reg. v. Garner , 3 Cox C. C. 175; Mur - 
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phy v. United States, 285 Fed. 801; Aaron v. State, 
37 Ala. 106; Huffman v. State, 130 Ala. 89; King 
v. State, 40 Ala. 314; Steele v. State, 83 Ala. 20; 
State v. Kornstett, 62 Kans. 221; Heldt v. State, 
20 Neb. 492; People v. Kennedy , 159 N. Y. 346; 
FWte v. State, 8 Oh. St. 98; Roszczyniala v. State, 
125 Wis. 414; State v. Staley, 14 Minn. 105; State 
v. Anderson, 96 Mo. 241; Hintz v. State, 125 Wis. 
405. 

The decision in the Bram case was upon but 
two grounds: (1) That Bram was put in fear, and 
therefore deprived of the freedom of mind, as a 
result of being brought to the detectives’ office 
and denuded of his clothing, and (2) that he was 
told that one Brown had seen him do the murder, 
thereby placing Bram in the situation where, if 
he remained silent, his silence might be used as 
evidence against him, tending to establish by con¬ 
duct an admission of the crime. He was thereby 
compelled to speak out about his connection with 
the crime. The introduction in evidence of the 
statement thus made by him amounted to forcing 
him to give testimony against himself in violation 
of the Fifth Amendment. 

In some of the states it has been held that where 
questions are propounded to a prisoner by one having 
a right to ask them, and he remains silent, where 
from the nature of the inquiries, if innocent, reply 
would naturally be made, the fact of such silence 
may be weighed by the jury in considering the 
question of guilt or innocence of the accused. See 
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authorities collected in Chamberlayne’s Note to 
2nd Taylor Evidence 588. 

In the instant case, the situation of the accused 
conspirators was vastly different from the prisoner 
Bram, in the case which is so often quoted when 
appellate courts are called upon to consider whether 
a confession in a given case is voluntary or other¬ 
wise. Bram was accused of murder committed on 
the high seas. After the murder of the skipper of 
his vessel and two other persons, he assumed com¬ 
mand of the ship. A member of the crew, one 
Brown, while the vessel was still at sea, was put in 
irons on suspicion that he had killed the three persons 
on the ship. The evidence further showed that as 
the vessel neared port, Bram was seized by his crew, 
put in irons, and turned over to the authorities in 
Nova Scotia for such action as the Consul of the 
United States might recommend. Bram and the 
seaman Brown were held in custody by the Chief 
of Police at Halifax, and while in such custody Bram 
was taken from prison to the office of the detective 
and there subjected to a grilling examination. Bram 
was subsequently indicted for murder after his 
removal to Boston, which removal was made at the 
request of the American Consul. Bram was stripped 
of his clothing and was interrogated by the detective 
who was exercising complete authority and control 
over him. He said to Bram: “Bram, we are trying 
to unravel this horrible mystery. Your position 
is rather an awkward one. I have had Brown in 
this office and he made a statement that he saw you 
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do the murder.’’ Bram replied: “He could not 
have seen me. Where was he?” The detective 
answered: “He states he was at the wheel.” “Well,” 
said Bram, “He could not see me from there.” 
The fact then was that the language of Bram, which 
was offered in evidence as a confession, was made 
use of by him as a reply to the statement of the 
detective that Bram’s cosuspect had charged him 
with the crime and although the answer was in the 
form of a denial, it was doubtless offered as a con¬ 
fession because of an implication of guilt which it 
was conceded the words of the denial might be con¬ 
sidered to mean. It may readily be conceded that 
Bram was so situated that he had no mental freedom 
whatever and could not in law be considered a 
free agent. 

A confession, if freely and voluntarily made, is 
evidence of the most satisfactory character. Hopt v. 
Utah , supra , reaffirmed in Sparf v. United States, 
supra. This observation was made in the Sparf case: 
“Confinement or imprisonment is not in itself suffi¬ 
cient to justify the exclusion of a confession if it 
appears to have been voluntary and was not obtained 
by putting the prisoner in fear or by promises.” 

Illegal custody does not make confession inadmissible 

In People vs. Tryhus, 219 N. Y. 18, the accused was 
convicted of murder in the first degree. He claimed 
that all of several alleged confessions were improperly 
obtained from him on the ground that he was put 
in fear and induced by threats to make a statement. 
Evidence showed that Trybus, when arrested, was 
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roughly handled by one Thomas O’Grady, a detec¬ 
tive; that O’Grady held him as his private captive, 
keeping him locked in a police station in the city of 
Buffalo until he was brought to Batavia for trial. 
Not until his arraignment for trial was he advised 
as to his right to counsel. Thereafter he made his 
statement in his own handwriting and subsequently 
another statement which got into the hands of the 
District Attorney. The Court of Appeals in New 
York severely censured the conduct of the officer 
in needlessly laying hands on a helpless man de¬ 
tained by him without legal warrant, but decided 
that the question was not, however, whether the 
detective struck defendant or held him illegally in 
custody, because neither of those facts, per se, made 
the reception of the statements in evidence illegal 
as a matter of law, although they were properly 
to be considered by the jury in determining the 
voluntariness of the statement. The Court of 
Appeals decided that the statements were volun¬ 
tarily made and held their admission in evidence 
not error. 

Assignments 18 to 23, inclusive 

Appellants apparently abandon the assertion that 
the colloquy in the presence of the jury between the 
Assistant United States Attorney prosecuting the 
case and the Court operated to their prejudice*. It is 
respectfully submitted that the record discloses this 
to have been a harmless incident, due entirely to 
Government counsel misunderstanding the question 
of the Court, and the reply of the Government 
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Attorney certainly can not be considered misconduct 
if made in good faith, and the record does not show 
that the situation was otherwise. 

The Court properly denied Prayer No. 1 because 
it did not comprehend all of the offenses set forth 
in the indictment and it was not necessary for the 
Government to first prove any definite fixed agree¬ 
ment to transport liquor from Virginia to the District 
of Columbia. The prayer, as framed, would call for 
the acquittal of all the defendants in case the jury 
should find that they unlawfully conspired to trans¬ 
port liquor and then did not actually store it in 
premises 2604 I Street, Northwest, Washington, 
D. C., as alleged in the indictment. The Court 
properly charged the jury as to the elements of 
conspiracy, hence Prayer No. 1 was properly refused. 

Prayers No. 3 and 4 were properly refused because 
the law is, as has been stated by this Honorable 
Court repeatedly, that there can be a conviction in 
this jurisdiction on the testimony of an accomplice 
alone. 

Prayer No. 5 was properly refused because this 
case dealt with a conspiracy and not with inde¬ 
pendent acts on the part of several defendants. The 
prayer was fully covered in the charge of the Court 
on the question of leaving to the jury the fact as to 
whether or not the confessions received in evidence 
were voluntarily made. The cases heretofore cited 
in this brief show that the acts and declarations of 
one conspirator can properly be shown against the 
remainder. 


It is respectfully submitted that appellants have 
had a fair and impartial trial, and for the reasons 
submitted herein we respectfully submit the judgment 
of the lower court should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney , 
Raymond Neudecker, 

Assistant United States Attorney , 

Attorneys for Appellee. 


